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INTRODUCTION, 



Jlk tlK^rij|i3c„i^te of mtur^ wben 
^ power «^ Uuug^c to c^ofw; nghi« 
^<b7 lUA.ttu^.We been under apjae- 
^^nfiODs &Qm'.his Qei^tMur. To temov^. 
ilHofe appreheofitms, aod to ptoWle fomtt 
iecurity for the wqtk and timid, againll 
tliofe of CapipGi Ibength and iQtrepi(£^» 
was ccfr^inly the end of all ibcial confedfr- 

"WWIe fodeties however were merely fe- 
cl^eiativK, mankind retained thnr rational 
-nght cjf ' pii vat e rerenge i bbtwheii they be- 
came Ic^fttive^ it was «bfohttcIy neceflary 
ft" the order and ifcpport of government, 
^t censm offeoce^ ihaa\d have their ftated 
'DCafiire of putrifhnttor. "■'■*' 

It 






, It was requifitc, for this jpurpof?, to-firame 
cdrtgin cft^bBfhcd rules, or kws^< Iw which 
the meftibtfrs of the Ctatfturipnity wcrp to it- 
guktc iiftirxonduft with rei^ft'to each o- 
ther; and thofc rules, or laws,"* were made 
witjj jhe .po^nt, c^tbej (adt or,jexprcft|. Qf 
tiiewkolefbc^y: • > ^ - ^ 



\^ ■ ^ \ 



In the infant condition of legination. 
the laws' by Svhith; Hitferent ^ ftiteis weft 
reguiitea,;'^xvfere^ few a?id' ^fi^^ 

violence '" tSian* ' from deceit ; ' and ^ cbnfc* 
quiiitly to pfo^efet- tfie 'live^, liberties, 'and 
proj^rty 'of the- fubjecfk; from bpenF force, 
muft teve' teen a cohcierb' antecedent to 
f he -^tKoilgfir of ifectltiiig hi^ ^^gaitifr iir- 
- cumvention. *^ 






1 

In the maturer ft^tq qf /pcicty, ,a5 laan- 
kind grew naore polifti^d^a^jd ,^rcfine4, arti- 
fice took pl^ce of /orqe, ^ and^ ,^vjj[, and 4e- 
figning men ftjidied t9 |accom|^ ..^qfe 
ends by fubdetyj ,^hich %y wer^ p^^ bjc- 
cd from attempting hj violepceJ i 



.)i,j*' 



As 



V ift^i WNi 4K»u\^ offcnwv^hofc of 

n^ criminal 4\iture hav€ in- 

ctc^^d ,\{rith.Ui^.gr^^ aad perfidy 

c£ niep. 4- Xke^ fame- fiiWolous difpofuion m 
tmnJmdf likf^fe, gave birth to that varie- 
ty^ of pivil taytej wtdch have been framed 
•to Innd men to the rules of honefty and 
eC^tty/ in the courCe of their focial com- 
merce with ieiiGh other. 






^ |n the Ibrmsng thefe laws or rules of 
^<^ion^ iri^n had only to cqnfult the dic- 
tates of nature, which immediately^ pointed 
out to them what was juD: and what was 

. ». . • . , 

But jnftead of being direded by that 
unening guide, the Light of Nature, (which 
Solomon emphatically calls, the candle of 
Abnig^ty^ God) many itates. have framed 
their iyftexns of government in fuch a 
manner as, to induce the neceffity of fup- 
portiiig. fucb fyftems. by laws, to which 

the natural rights of mankind are facd- 

• J - • - 

The 



The £riims;:iii9Sm4fl^[^ Sam^fihc 
Ddnes^ und the N^nlkinh i^W contriba^ i» 
their ftirm to form Qm> original cbdi». <^ 
laws. .ThejQcrefife of cqintneitce and ncth 
esy 8^4. 4e/^nous revolotionii of gOteni* 

riods, thftt the law! (houH. lie /^wje|d| ^94 
diM W^\m(9^^ foot the jHibljc^ g(;^ 
But many of thofe al.UM'AtioiI^ i^id iotf9fl^ 
improvements, efpecially in our Criminal 
La*'s, ^wcje ,ip^de Ca$ lprd^j«>« expr^fes 
it) on thcfpur of. the pCcafion^ and were 
therefore not fufficieatly attended to in tb^ic 
original ibimation. The . opv|qu3 ^ cpfpro- 
portion and feverity in our Criminal h^yfS^ 
have long called for the calm and delilie- 
'ratc rcviftl and. confid^ratioQ of the legit 
lature.' The Jovers . of 'th^ir c6ut\tfy,^ and 
fiiends of human , jiattir^, ftiUft ill ^{(h for 
fuch alterations in this bfaricTi.<jf our ms^ 
as may, cohfiftent with reafofi,^ lufl^e, a<id 
trie principles ' of the coriHi tutiori, mode- 
rate, their rigopr, ' and jeforin; the morals 
of the people hy wife regulations, a pwri\ 
for laws which only take tfkSt:if^^^ 
and propofe the prevention of crimes,\ fey 

cuttfiig 



mT^ODUCTIOR xvii 

t^tiDg^oCf t^e deUnquedl, do not go deep 
wovig^j ^r the., purpofe o^ ref onxiatioii i 
wfaieictsiiG^' pnident provilions to c(Mrre£t the 
xXkpr^Jfi^ aod proper puaUhments that coua^ 
tism^l the phnpiples of cruninaUty^ will 
liave fure and lafting efie£t& Wkhout 
fuch pravilion% we may; be making per-- 
petual alterations and corrections, but we 
ihall, in vain expe£t any i<tlutary eiledtsi 
Ave^fhall resemble . thofe pa^entt wbq.nre 
zlwBjfi sticking p^yfick, but ufill not ^hfii 
ih^it bad diet and .tqton^^erate modes pf 



• 'i 



. Tho^rks of hu^uicinv^tion ipre pro«. 
greffiye, . and .arie no( ^ocmipleted but by 

d^;r^esb; Ajttbei l^fl; ; improvement vee ai;e, 
apt to .fit , down .^dsfied^ fUid V9^ ima^, 
gme that we ha^ a^campUnied the end we* 
prppoied; but tim^^^bo)^ ^inravek the fine-^ 
^un ,fyftem; . and ; ^^ fijf d oinfeives obliged^ 
to interweave fre(h materials to repajr . the, 
difbrdered teicture. 

I am well aware of , tit? . fpppo^^d difs 
Mties which may attend the dirfipovering 

B and 
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imd Aaggefting the feveral ameadiii^tSi 
ffopifor fiife^ to >>e niadd in oiir Qitetnal 
Laws; but if it ts'Alloiifed) that the ldb^ 
matron' of thofe* kws^ ti fiow become^tieotf' 
jary, the iitaportakee l)f the fid^^^ will 
encourage thofc wh6liav« a- proper r^tfd 
for the intcrcft of foeTety to tfttenipVit 



> < 



Lord Cbihf, th bis Epilogue to hid ditfd 
Inftitute, which trdka^ of the; Crown Law, 
aft?er obferving^ Ihat ' ix'eqtieat puniftitRent 
d^s not prcvehl crimes, fays, *^ WM a 
lamentatde cafe it is, that fo many Qfrif*' 
tian men and women fiiould be ftrangled 
OH that -^/ryiri trei^cftU .^alhws^' if!(omuch 
as if Vti' a large field i tfiati m^ foe tc^e* 
tber aH the (Thriftians that biit itf one year, 
thrbugbbttt EHgladiy come to that uiltinie- 
ly arid i^ominibus dea^ if there were any 
fpatic of gra^ce or diarity in Inm, ii: -wotold 
make htii hc^rt tc^ blieed f(br pityaiid^cdm- 
pailionlH ^^ • 



> • I .» t 



i« 
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His lord(hip then proceeds to ihew, that 

the rbcthod of jprevcnting crinftes isi' fiM, 

by training up youth iathe pritici|ries of 

- • Religion, 



* 



iWtR'ODUctlON. xix 

ftelig^diii fiifid habits of tnduftry. Second- 
ly, in the ejtccttdon ojf good laws. Third-' 
ly^ in the granting pardons very rarely, and 
^posx good tfaibod. He then concludes, 
^V that the <on&leratiQa Qf: thte prevention, 
i¥ese worthy of the wifdQm of pafliamenti. 
and^ in the mean tioi^ expert an4 wife: 
men to m^ke prejpiaratiiG^ \for the fanie» 
M bpHiifai .eis ftominus. , BlefTed (hall he 
be iJtKft layetb the firft ftone of the 
building, more blefled that proCeedft in ir^ 
moft of all that iiiiiiheth it, to the glory 
of God< find the honour of our king and 



i » 



Thf^^oM treatifes on <mf : Crown t^fcwis 
hav^ »irfiKnf» ki^anp^ fuggefted ^eiyln 
meiit8}:,bi^ £tyr of them bap^ , to have conts 
fiderodther principle, iltf I' Cfimmal i4n$^ 

vitukn^ Several mod^ni^v writers on ^i^, 
Cfiimnal X^ws^ hftve indeed iniUted upo(^ 
the truth of this proppfi[tion, witliout poin^n 
ing out the means proper to be purfued, in 
order to apply this principle in refbrmmg 
our Crunin$4 c0de^ ;/ ^ 

B z The 



jcx INTRODUCTION. 

The Author of Principles of Pemtl Law^ 
Ifiath, however, with great lesuning ^dd abi- 
lity, e(labli(hed and explained this and £e- 
veral other leading principles of PenatLaw; 
^nd having, at the end of his treadf<i, ide- 
dared, that he was convinced, :a ' feforma. 
tion in our Criminal Code, is neithibr i'm^ 
practicable, unlafc, nor diffiallt; hcf ftib- 
joins a propofal for that purpofe, whiob^ckiii^ 
not be better iexplained thaft in tlie -kaimed 
Author's own '^drds. 
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*• The Briiifi conftitution is the pAdc 
of every Briion : to fecure, to forti^J to 
perpetuate that excellent fyftein of govem- 
ment> is the buftnefs of evei^ ifriiinr^ ft 
iriay^be pardonable therefore ift'mff toi ^iflt 
out what I conceive to be the beft method 
of accomplifliing tile reformation in qncf- 
tion ; leaving th6-63?ccution of thiit'nietliod,\ 
or the adopdbh of a bettcfr plari, to'thofe 
who lie under the more immedilii^ "in^g^ 
nients both of int^reft ^nd dutyl'^ > J'^'^- 

The learned obferver on thte * Ancrent 

ftatutes, was certainly well founded, »^ 

fug' 
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fuggefting .^sat: a refcMrmation of the Eng- 

lifif. \km. can never be effeSkuaUy carried 

on, vathoat the affiftance of able lawyers^ 

<xot members of the legiflature. With fuch 

^i^iftance it might perhaps be ealy to 

€rame feparate, declaratory ftatutes rela* 

tive to each clals of crimes, comprehend- 

Ug all the defcriptions and degrees of each 

crime, with their proportionate punifli* 

niems. Every fuch' declaratory ftatute 

Ihodd be attended by » a. fupplemental bill^ 

repealing all prior provifions relative to the 

clafs of crimes in that ftatute contained^ 

It feems fuperfluous to point out the many 

coilateraJ good efifeds which might arife 

from this method of (eeking the end pro^ 

pofed. 

•■4 
t 

The repeal of particular ftatutes, with* 
out fuch preparatory caurion, will be jfound. 
a mere palliative remedy, which may tend 
indeed to abate the fymptoms of the difeafe, 
but from which a radical cure cannot be 
cxpedted, < 

B 3 Se^ers^l 
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xxii INTRODUCTION. 

Several Authors of great abilities, who 
have wrote on the (vk^e^ of Ciiinioal 
La^vs, agree that the "Panal Codes of maft 
cations are very ddfe^ive ^ particiikiriy ^th 
regard to capital pu^ilhmems. Amofig o? 
thers, the M^qt^ of Beccaru^ ibeim to 
have ^cmttdtto^ this fubjeft^ witb great tU 
lentioQ. 

This humane ^thor has coticluded hk 
gdmiraUe EJfay tm Crimes and Punijhm^ 
(which his conunoitator compaiies to ooe of 
thoTe few.remedi^t which, in niedidne» is 
capable of alleviating our fnffenngs) ^^ 
this pofitioo, ^' That a puniflimenf . msy 
not be an ad of viblfince cf one, . or of sair 
ny, againft a private member of lociety, it 
fhould be public, immediate, and neceflaryy 
the leaft po0!bte in tiie fafe g^ven, r fropor- 
laoiicd to the qrinw5,..and detwminc*! by the 

tews." •,:...'•:■;••'•-/.'• 

In his chaptqr 6n the punifliment.tif dearfv 
after having infifted that this puiiiflinacnt 
is not authorized by any right, and , that it 
js neither neceflary nojr itfeful . in any ftatc, 

except 
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c9cqspi wkea the ftate U ia danger, he oon^ 
clud^ a$ (oUows: 

ft 

> ^^ I lOfn {enltble that Uie voice of one 
j^hilo&plier is» by inach^ too weak to be 
heard anudft the clamours of a multitude, 
blindly influenced by cuflrom : but there is 
a (ifuUl niunber of fiiges (battered on the 
face of the earth, who will «cho to me from 
tbe bottpm of their hearts i and if thefe 
truths Aiquld hai^Iy ^rce their way to the 
throng of princes, be it known to diem, 
thsLt they come attended with the fecret 
vri(hes of all mankind; and tell the fove^ 
i$iS^.;^ho deigns ^m. a gracio^s recep« 
tion, that his fame (hal^ outlhine the glory. 
of conquerors, and that equitable pofterity 
^U eicalt his peaceful trophies abore thofe 
of a TiTftf, an Antmmus^ or a Trsfon. How: 
happy were mankind, if laws were now to 
be fbrft formed, now that we fee on the 
thrones, of Europe, 'benevolent monarchs> 
friends to the virtues of peace,, and to the 
arts and! fciencesi fatbem of dieir people ^ 
1^ though Crowned, yet citizens, ^c" 
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wiv INTRODUCTION; 

The laws made by the foverdgiY ainfco- 
rttVy as well in criminal matters as in civiL 
ihould certainly be calculated widi a view 
to preferve the lives^ liberties and proper-- 
ties c^ the fubjedb. This view is }x&. an-t 
fwered by confuking tl^ happinefs of indi- 
viduals^ by providing for their fubfiftenc^ 
and eftablifliing and promoting good habits 
among them. The moft ef&dtual way to 
enfure the order and harmony of the com- 
munity, is to eflablifh whokfome moral in* 
ftitutions; for fuch is the infirmity of hu- 
man nature, that the wifeft men a£t -more 
from habitude tbah refledlton ; how much 
more powerfully then muft this principle x>- 
perate amon^ the vulgar ? 

The neceffity of laying the foundation of 
political order in moral le&itude is fo ftroflg, 
that it feems fiurprifing how the idea could 
arife, that the immorality of an a£t is not 
fo much to be regeurded as its badtendascy 
to fociety. Nothing is more certain, thaa 
that every immoral aft hath fuqh bad tea- 
4ency ; for immorality is the root of att po« 
litical evil, and an inunorj^l man cannot be 
a^^QodpitizcQ^ 

Mow! 
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Moral ha\nts, VK>wever9 are not to be 
infotced^byl?cn*lLaws; theyare'tobe in- 
culcated l^ moderation and good example : 
btit the principal means of making virtue 
Viabitual, is to fow the feeds of it in early 



When we cbnjBder Row many ate totally 
d^pitved of the benefit of educatioti, wha 
are nurfed and brovight up in the midit of 
poverty^ indolence and vice, inftead of be- 
ing furprifed at the • itultitude Of criminals, 
wfe thdl rather wonder that their number 
is not much gteitcr. 

The review of our criminal punifhment^ 
affords a moft melancholy profpedt to the 
benevolent mind/ l*he number -of crimi- 
Bife, who are deemed' to perifh Uke* brutes 
for flight offences, and the frequent inftan. 
fc& of innocent' perlbns having been depri- 
ved 6f life in the moft ignominious arid ter- 
rible manner^ muft fenfibly affeft all who 
halve any confvderation for the fefety and 
welfai^ of focicty'* 

Legiflators, 



»vi mTRODUCTION- 

. L^flatorsy m framing Penal Lawsy {lupoid 
not fiirgetythat criminals are iheir feUow^ 
creatures; that their crimes have begi chief- 
ly owing to .their unequal .lot. in (bcieiyi 
their \ifant of proper ;edt}GaUQi|i and the 
bad habits they have contradted in ibeii: 
tender years; and that the fame unhai^ 
fituatipn might lia^e pqffiUy reduced them- 
fehres to the. deplorable ftate of th^ unhap- 
py criminal , * 

The followitig Ei&y is intended to evince 
the necdfity of moderating the rigour of 
our Penal Laws, and 6ftaJ(>li(hiog.a more 
juft and equitable proportion between crimes 
and puntfliments. 

* 

With this view, I have endeavoured to 
(hew, that extremp (everity in punitfament 
leads to licentioufnef^ and impunity; that 
men of mild difpofitions^r h^iog unwilling ta 
punilh feverely for flight offencei^ are averfe 
to profecutionsy and delimji^ts are fufFered 
to continue in the habit of evil, tUlf at 
length, they are guilty of enprnipus crimesi 
which might have been prevented by taking 

proper 
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pcopac coggmzasiceoF'thwiiift adviacct to 
gaUt : : 1- 
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^to pxm\ 

X >have fikewife endelvoiired to fliew^ tlafe 

^ stpprdieiifion of dra A is. not a fiiflkieat 

motive of tenor i thut theftrongeft olgeftt 

cf 4reBd to: men: of depntved tkAr^ are 

paucity, labour ami c onfin e m eiit » that dieft 

evils dierefore, wMch they commit oimea 

to avoid, (hoidd be inflided on them in 

proportion to thfitr ieveral degirecs of defin« 

qoeacy^ and that die eacample of fuffi^ng 

giiiUtbeld up to tbe criminal^ would have 

mucfi better effk& ifaan die tcnop of imrne^ 

diate deathi whid^ loilead of being ufeful, 

is in moft cafes pernicious . to ibdet^, and 

ought not to be inflidted but under partica» 

to cirttul^nceft. 



However I may hatP fiioi^eeded in fup^ 
porting thofe propofitions, I am moft firmly 
^rfuiidcd that the-^tftaUifliment'of more 
juftand moderate puniflimenta, not only in 
capital, but in fubordinate offences, would 
be^tended with the moft falutary effefts. 

It 



IMTRODCCTION- 



It.wis' under this firn. perfiiafioii that I^ 
have been led^ in fome parts of the follow- 
ing Ei&y, to fpeak in a manner which may 
perhaps be tboc^^ rather too doeiftviey up- 
on the impropriety of dor prefent Code^of 
Criminal :Laws. . I have^ : however, avmled 
myfelf of:the authority jof very refpeflabje 
amhors, boUi ancient ^ and modern^ in 
fopport of; .dsft propofitibnt i mean to ef- 
tablifh. . . 



• • T) 



• I prefumed that it wbuld not )be imfea- 
fonable at this time to bffer fome hints on 
the ful]je£t'of revtfing and reformii^ this 
branch of our laws; as the Houfe of Com- 
mons,havei already come tQ.ihme refdudons 
ppon that head. . : 

The prefent period, indeed^ feems,. from 
many concurring circumftancesi to encou- 
n^e this ufidertakinff^ . 



< k ,.«'.« 



The .general .char^ft^T; of /tli« age is 
ft ron^y marked ^or. its beaevolenc6 and 

moderation. 
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The 
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l>nght .ei^ikflDfilQ ^ liisipaofk: faft tfaofe.and 
o^er. Yirtuesf: ^Illfi^ 1»itiiKijiig9a;C^ 
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There is, too, a peculiar turn for refor- 
mation in the prefent parliament, who have 
lately pafled two a£ts, making eflential im- 
provements in the law relating to eleftions 
and privilege of parliament. 

Add to this, that the feats of judicature * 
were never Gllcd with judges more able or 
more ready to give their affiftance to fo 
benevolent an undertaking. 

As all are interefted in the welfare of 

thdr fellow-fubjedts, all therefore (hould 

coK>perate in their different departments 

to cfFcft the falutary purpofe of modcrat- 

i^ ^^juftice and rigour of punilhments, 

which deprive fociety of a citizen, inftead 

of endeavouring to reclaim the guilty and 

repair the injured; and to procure fuch laws 

to 



«> be fmmed, is nmy eoCbroedie priac^les 
0f tnonl' juftiee afl4 vittob ^ 91^ iM 
prudent cona£tiofi of fliglk ddiiuyiencid^ 
ittay pifvtot the cimtiiMicMi of mote enoi^ 
moufl driktt^' afid itaak6ieflefituftl provifioa 
for the peace aiul good onier of ft^ety^ 
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-CONSIDJE^RATIONS 



CRIMINAL LAW. 



B O O K I. -• 

IN Drd« w tifeiit of *ny fubjeftof fc^cnce 
with meditxli 9nd'ptT^cuUy,ic wd6< 
ceflarytO' defiiieithe <iiwa]ungjdf ihetq-ny 
ofed in di«t ftiiaxi^ , wfih iGcanicyaod-pie^ 
cifion: it will be iKoper, therefbit, before 
the Ciiminal Law is taken under confidera- 
tion, iirft t» afcertaia thevhieaning of the 
general tcnn' 1-aw. . . V 

CHAP. 
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IT is difficult to form a definition 
wili^^ve tlie^ preci^CintaeDiiig c^fdie 
ta:^ Law, when taken in ltsfndft*^xten- 
five fenfe. As nu^y definitions r^bfd) 
Ibve been giv«i of it, do rtot feim to4)e 




^hen duty coofidared, will, Ihbpe; a^feat" 
t**e (Wi and fetisftft^ry: • 









Every author, r«ho(.0as iirJot^ jbn the fub- 
j^ of ]Law, agrees that tb^ mica preiciib- 

..**,* J. ..K *»^.^ „ L .' . 'ii ill ik .. i- ... i :» v.I.U'.lI 
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CRIMINAL LAW. j 

kUM fcnaities^ exprefs or implied. And e¥e» 
ry particular rule of adtion, pre^ribed 
by Aich power, is a Law ; that it, the Law 
of Natarev' ^ Lft^^ <>f ^dy the Law of 



r • « • 



Hooker, in B; i. p. t6. has this beautiful 
paffi^, ^ Of Law oo' lels caa be ackiioif^ 
*' kdgedi dian diat her Test i^the bolbto 
*' of God, her Toke tile faartftouy 6( tlik 
^' World.* ASfithiags i» heaven andemfa 
^ dc^ her homager^ tbeVeryksftaa feelii^ 
^ bef ^estre^ and the greateft as not ettnopt^ 

It fdlfbul^ fiom tt»& definition of Lftw, m 
its general fignificiti^it, above propofed, 
that itk eflemi^t conftiti^ts mky be redti- 
ced to the t«p fblliiwing^heftds^. Firfl:^ poW* 
cr ift fotne lawful fupcricM* to prefcribe rules ;. 
and iecondfy ofafigiitibn' on the fubjeAs to 
obferve them. I Ihalf therefore, in order 
to the further illuftration of the fbreg^orng 
definition, endeavour to explain what is 
mttint. by Umful fuperiory and afterwards 

C to 
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.V ''--i • ^ W ••^ ** . .ll»... ...^ 

.* J- f): ■ 
'» . • . * 

Of the Supreme Magiftrate.^ 

BY the words lawful fuperiar^ ufed m 
the above deftnitioii) is,tb bemoiier- 
ftoG^^ with refpeft to^hutqan i^W^ ftl;^ 
iiiipreixie. roagiftirate, or . im^pLg^^^f- 
jpoliti^, . .whether ^faie; or .ag^pc^tei ^ 
n^m.the .power of legpflation is veiled I? 
the confenty either tacit jor exp»cfled> p^^ 
fonal or reprefentative, of the whole com- 
mxmitjfrFor precept^ enjoined by an-ufiicp- 
er^ or one not baying lawful authority^ are 
not .to. Be confidered,a5,Laws^ ;and,arb no 
Jonger .Ijiodin^ , jthan while .the , opBfeiTed 
arf compelled by external force .to obey 
•thejp. ;But,La\K$. iingfy an internal obliga- 
tion, as: well as external coercion*- -to inforcc 
obedience. 
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- tr^XMH N A L^ li A WV ^ 

•- WMttt!ver'*any per^ In his own* prt* 
vate opiisioiii'^ may think of the tSspbd^tsMa 
of any;)^rt3culdr Law« yet, if it be made by 
lawful, atitfharityy he isboiind to obCbrvt 
it; for '^' has given tip*' His; right of judg« 
ment to the kgifhture i andcxsnlcience dici* 
tati& iio <avtatjr maA^ dat obodioice is due to 
lawful power* 



', , .1 



• It fitSty/ttowtevtr feerA to icAlo^i frdki 

the f<»fegcffhg- definition 'of Law, that thb 

fupreme ^ iTui^ftiate is not htmfelf bottnSi 

1>Y tfte kw4 of the land : For as he a6- 

knoWledgdd^^ hptrkx^ no one can^ofim* 

mand iuib; firice fneh a 'power wotiKI 

inducb- the abfurdity, d^ Impctium . iK':*Im^ 
fcirm ''■":'-: »•• / • . • :»\ •• : •.♦.•7 

• - * . < ^ v« • #^ • O ^ • . . f • •• 

upon AU Tubtlety this advocates fof t^^ 
ranily afld^tbitrary gbvfefnmcnt have ftr6ng- 
ty mftftedi'^iind from faenc6 tfobbe^ lAd o-* 
thers;' Imve cbnclitded,^ that to the foveret gh 

power bdongii impunity; i - - - - • ^' 

- • t / • • » 

> 

This. pTopbMofl- hdivdvcfr, is far from 
king true, in the extent which they would 

C ?t aforibe 
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tfq[\he ^ i|. -la all. &itet>^»iMir««r>j1^e 

.QQodof t^9Py«rQedi»dwT«l7 arpHfCsoAe 

«tobjeStof tgey«nf){Q«iUb filter defpo^ii^ 

«^hr ftafpfr/iMervo tiie nw»r .of 4-|y»tW*^ 

wbei^ alMvadntQuj WiH of.^i9(fa^,«ygi||^ 
is ftietdiod to Jtrdsgece ^^ cig ;n 0!W | ?i»^' 
dieir . ful^eds can no bng^ be4i||^]HM9u^i|4^ 
that, flavea a» they atf, theyJciaY* ;^ 

iKflre not the ftnfe to X4#wt^h|ii}(^.,4^ 

■■... •'..:■ ..: ...••••■- .« •.,' -j;^lf:.'§ 

Bot.m ftxtes whkfc. a^ YiAeft tiy;iltlH|,f 
dnapnndpb does^ or.oi;^t.to g^ S&to 
cKtory. fi>nag ^TgOvemMot^ tol/JiliB ^ 
preme majpftrate ia bound to iqcilce^'tlioAp 
kws the meafore of his wdaitABcaiMtti'i 
H« i« h«M to tbeLobfitnwifleftf thttft/bf the? 
gyw^fft 4i>pi!at pW p gnji i Q B, <)rl(|i9l)tcr wo^/ 
by ib9; Law «l^ NatttfQ, /Mxninet dmily^'^ 
«► Wqd his cpafckn«c, to ; Ac d»« xfiichi^i 

of his duty, the pofkgr of nwft ftates i»9 
required bun to make a fdeom p^MHilef on 

oathj that JKivii) «}remM$i)p«9gt(» /diet- 

|^a»n.bttogj-f -..-.•• ■:.;. .3«! h.,-; 

■'-' ; ■• " \ , - " fe 
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iHHlidt^i^'^ kws. To {ytppt)fif iikh ? 

ittf ^iSWH^^HpOW^ } Web is ttf iiM^e 
aiiabfiHfdkj. BdBde% tt^dl^e W no fiateft 
penalty * ^or; txreaehes of ftwreretgn duty, 

fim "#11^1^1^^^ a^ifrift rcai^ and 
juffice; imd «M«^^bce dsefupi^etne mav^ 
giltrMe lif» i ^ekfft cdtiditioa than that of 

c^ C *■/ ■/ ' ■ • . '. . 

-It liMft' etfiiepiflM lie confeftf that the^ 

l^^^^i^f^^'^ttA'Mi^ ^bte toipiBriflmmt. 
^-s^^nmMvi^hi 't^^^ viokflicc tsSSotA ix^t 
tli^' ^fM(t. iHa^flydcei by tndcvidiiala^ ttv 
0i!4er:^iMrl»eii#fr his' vioia^niof the .kwii, 
ia HOT: tvpupiflitticnib but aa a^.bf henf-; 

lading can be mferr«J fton(>ii|«»«!*» *^ 
.J .. • C 3 f"PP°'^t 
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fuppoft the principles ' of nori-rr^iUncfe, . or 
to prove that/ the ,f)iprcrae, magiftmte nay 
t£tj arbitrarily, 'aadMaw^e' ftdCv./with ihi 
liycs, libertieji'ior properties of the, fubjeft, 
Toi'forra f\iph; art infere6ce>!;wlHild :l>^. to 
take : the. wofdifenpuniQ? in ift>,.uiiKintied. 
a;fcnfc,ias;MK)uJii:ift,vfiy9:.be.|d?j^^ of 
the very end -rf^jcinty , .:ii .3 rrll^"'^ 

But it is'not ftrLan igi^o^t flapci fee-; 
tiouB multitudei, ,;ini^idtodr.f)c»5b«* by a 
fe^ needy ahd^ihter^ftedj le«4rr%,i^ xi^fr-; 

mine what^v «»*» ^^^»'* If^^^-'^^. 
the laws, in cither prince .w^oplfko::.':./!..: 

r The corflaion and ftatut»few x»ft only 
determine qinj eiafeS where {^^^&A.zM 
tbe ifupreme. inagiftrate •, >aw|';.the . ^ffit^, 
vtJice of the' whol* people cai> ^Xi4epde- 
upbn the orifis whw refiftaace may te 

The revolution was founded upon the 

^inciple, that prbteftion and ' IWgeQfcn 

irt reciprocal^ ipmeBio nabix pbfeamim^ 

/ind the- frino6' Having, ^in the^unajwrnbua 

: " .' opinion 



. C R IM IK A. L X A. W; : ro 

opinion '.c^t\ie >whok nation,' wkbdfMA 
iiijSL«|)i3>te&^on9 and violated his tnift^rthe 
people liad a right to, and did ifttiaHy 
refttnoe the foyereigniy, and covfmifd it 
on ' another^ under fuch regulafiom ai^d 
refipriftions, as appeared to be moft^^eoib- 
ducive to their welfare and fecurity. r "; 

o/x C . H Aj *• I*V • / :. > 

Of QUigatknSf ' .- ^ 

N obltgiatiori is a moral ' qtiaKty; '^ by 
ti^hich we are lioufld to do or filfFer 
■fbmething; and by the fubtlety of pWloi 
iRJpbcrs and lawyers, it has 'been Vefc4<^«iS 
hib xfarious fpecies. Some have <liv9^ed - 
'tkiligations into natural or ihnate^ and ro*^ - 
iroRtd <££ covenanfcdi into int€rni*l M&i9^ 
ttrnaJy perfe^ axidimperfta. .-' -■ * " -• 

Amate obligations are defined to be, thofe 
IbifAifWA the reafon is derived- iftilttedlatlely 
irotti the nature arrf defence ofNftinV'fiaA 
'^s'the 'obligations meh -arfc vXAtr .W^T**. 
• '•'>■• C4 - ■ ^^"^ 




.t-l»_Ly^ 



10: CCrN9dDtKA^lOiHSSi» 

tioni axe defined .ti(k;^ il»flb*«IMl«riaBir 
deriwd ffom nature or from aay oilotm) 

*«- • "*.. 'fX' 

An mterual oblt^tton i$ jdefiaU^ he^- 
• that Wbitk :»*dt<f^i^ed^%<:aoiii^ 
0^imuil one^ that which it .^luikMv^ar^ 
fome right eftEblKhMt in ^^^ 






thiit wjaidi i^jdfriYi^A'fiep^nihoie 
duties, by whk* poa ajrp b^ 
tttch othw^ :^Wlf8)i A, f$rfe£t obl^j^ipoftr 
is Aid to atife ff<;xm &rne 4£bgal.'ffo^e 
of-rt»tniAsi toy which. <;^ pe!c%;,t«ii4^ 
Wi^rfctf \to wwrberv w4^ gives .,th|H o^.f 
fight of compel.ttj!igr ^yn tQ fulfil .. hi$^ «Ji 
gs^gcment, 

■ • ' • '•■ •iv,..,\'- 

^, i«i tnids die two i^ <^Vffi<?«Q»:.)Baf^ 

' ''' ■ . •■ ' . diSreat 



,•!•-•■• 



-.^|!ihei>iiUir may i|(B<&id"Wkh «0^pc<|(^- 
'WomiijiiF'iiBHifirtCi 'iim '«id/<ttii Atun SC- 



' J ' \ _ * 



aijid TcfindBciit* are more curiou»-^l|»n tift* 
fut-» . D^yy : dx^ fine lather of prgudioe ia^- 

:c We cm e$% fe90#v«, thftt there 9X% 



no human bein^-^abiim kdfMlMq(V4Bn^ 
quently the paternal duties cannot imme- 

:b^^tion{W theft ffbHSTophMg dwiV-^ 

te^tfteAccf iiti fiot tiat^;<«niitme;;t«i^ft 
no human being is hod'^^ilmiltbi»imfik 
xht time of his birth* an immediate copa- 
ciV-of •procu/inj^' -df r«lSdS»g4ro^'iMbis 
-fbftenftnce. ' •' ' '■"'^■'^ viB'E*.~;>r.3ijifcTijr.£ 



lj*li o.'iik V.Altf f/4^il f iM t 



■Then* is/if) ^tiraiR,^iia9y4^iltti^3M 
fuch thi^g a6 an lAKSI^jcMlgMlaiR olW)B<iR: 
ItMeed Born /with a''f$eS% oTdlTceiftli^ 
our dtity, andir'die>rc>v<i:aft'iclfrairtiiAiUl!Bte^ 
ltehitTbhs''M''^ieh^k<KSiei »r''ia(tidi!iiil4Wt!^ 
place us ; and whenever thofe piaj^Slbt 
circumftanc6s and 'relations exift, whether 
thfey- prdc^ed ' fifttfloftf!^ m^ > pi»fefl^/^ or 
%ontraa<* t'eUftiVe-'^to' b1ti^>'^ «i&'ft«m 
^1i<r(nrt)euktf>'6ajilhe dH i(^iiftkiition4o|lbu^ 
%^Tl- -^namrci^^' :ri^[>edlAll$d;6u]M»fas Joify, 

the 






V •r.r- ' -rr?' Z '^1 



■• » 



0*luh€d ^.vAfiqf^ (ufBcient. 

liti:)p»e^prQfeiYi«S> M i&von^ ^n qblfgatjoo 

Ws fetultWflRe^tCo.; %niatjjfip«}, jtljat l|e ij| 
tdbid «> diffscra the reladve duties of a child^ 
^36kcgsii'^9f»i*M^ih Mhdtt (mptO^lig^tion of 
^l^tirfubgrih&: i)»ea^ ^ii4ucHiC:ta the ^^di(• 
cbar'gt aFdv>ii& diiuea. 






rs ']^<ib^g4iBQQ9 iin.th caf^, ^, eqi^Ly 

ffaitr tfaeitfSjt^ Hile phlig^ionsi we lie^un- 
* ifiSTj llnl|^JI|9f9le£t f io. ouf (isLve% ^ i$ anteccr. 
\4fttfr %tp iDbM \fy. which wc, <^fcQ.ver j our 

^gatniMi'wtth.Y^gardta others., t . 

f TAefl6tinQ.W»foj»ing, iB«yl»fj applied to 
thft. ^«^ ^ifti|i^|<«S4 for ttfttrnal r^und at- 

ftrftlf dbligatiJMW,. aiwfcpUieqWJdJy J^tural. j 

It 
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cflenttal to hunum nitaic, c iifc i W(> Mr hftf<4W^ 
natural, to difcharge what is called an ex- 

Kt: fulfil an. ttitfertiJal, '^ttum^ l i ^UHttOri 
iaa p^-t^Htietk % «^t ^iihtiifiill^kK^ «ar 

-^: There it^^s^^^inMeriftA 4HUM»^ij\kem4f^ 

one is fttbjedt to an oxtciniaV/^bBtkai^^^ 
parfe£t oblig^tioQ, hois bouod, tcr^dfik^^^ 

compel him ko iMi^kMkoiiSd^^k^ 
be^u{e t^ifdn er cobf^eiiddrftM^ hiiiii iliai(^ 
It is his duty i& diibhai^e ' t^ ^figigMwW^ 
he has entered intc^ ^Idfti HA^ ttte of a 
n^tiMte rep^piiat' td l&iihd^ )^^ 
more powerful obligations, if a nisnv fbr "^^ 
ftiftaBce, IhiMlii taOyy o^Mltaiit'im 4cy::aii 
ae, die doifig of whkh iira^ inMitsbt^' 
draw raih tipon hiff^lf^iur' upcast ;^^^ 
third peffooi hfe-is not haiind t6 fulfil h\ 
? ^ ^ becauie 



isiiMvigr mdsofrtfaakckttrmhHss.attr ni^ 

wft roa^Mbenature .oCan sobSsiiiiDQ Id^ <kK 
pefi^: Qdc|%fical inftead^ .dF moral: cauies: 
but wherever ocpipplficm begins^ dbSgadon 
ceafes; and thus all the nice-diftinftions 
t|)9!W?aHudod::i» MTtll appear ta be vain ^d 
n^tof^j^^fp iboKJ^ |]pi^ NmAie wetubtUize 
and deviate £rpm reafon and plain fenfe^ the 
]9or^/tiQ^en# «r« rei]fdc«pi^ ddtiesr •f 

tlM&mft^'£QMdatkm.of'oaf obedience t9 



» r' 



:4 propeii^^pJlH^ation^. o 
wUIt ^endbii^ ^P9^ ^^^ &tfe logic which 
^ia a great rxneafiire nmdet^dbfervance 
oi^k»i3]^:bhtigimod dift^^ firoi^^and in- 
dqpcrideittcif^ inoralityC ■-' 



V . • n 



•/ -4 



But 



i€ C QNS IP E R A tiO 1^ &^ m 

^ * ' Bot as 0II ^tiuman law& are/ ot^btt^t to 
be, founded :on the Law ofNttkrii^^^vtiSi 
'^be neceflary to enter into a particti&t cbn- 
tfideration pi that lailii^. »Freivi<3«s tcr tbs 
cxamitiation, howcvcri it /wffl^berfnbper^to 
fay fomething of a Sit^» of Nature \ vhicb 
%vill be better tinderftood if ivcHSrft inquire 
into the Ori^m d/ Afoii. 



< » < o * * 
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CHAP. IV. 



, * t « ■ < ^ 



A 1^-./ 



CyMtf Or/^/« of Man. 



.<.v 



■* \ 



IK treating ' of the origin of man, tlie 
conjeP:ureiS and defcriptions^^ of (bme of 
the pagan writes, and the moderts wtid 
have followed them, are io be wholly 
rejefted. It is not reafonable to fuppbfe, 
that the human race fprung out ot^ the 
ground like reptiles, and peopled the ^th 
at once, cJr that they ' Were engendered, 
according to the fabulous account of the 
poet, from the dragon's teeth fown by 
Cadmus, 

Neither 



Kr^ 



GRTMTIJill- l-AWi-^ d7 



. I^c^ber :ase. ;we tp. iouigine^ .tbatM the 

CQnditiioiaL 0$. the.firili^ OUrrkjiQd was.fi> 

' , • • » ' 

wretched z^d fo roiferable a$ it is de(!;n:ibe4 
by hucrctiuS', Horace^ and Virgih and by 
tbeG^cieniffai^nsdsJuidfsU ' 



..,1)1 ,fit|i\ddi)e fiiSkdeiit to oppQfe one 
lomgiant .hyporittfis by. aQQtbdp and \re 
imghtraswc^ iofifbon tbeirealityof Ov^s 
Crolden Age, lufd .of tiie beautiful picture of 
the Ftrft S^e^ ^3k^imr Gy Pkto. 






' But ticiodi. is. Seldcni to b^ found in exv 

tiDBtnes.. It IS ' as' unreafonable to "fappofe; 

^t: .'hufDaii TnatulPe ;e<rqr appvo^ched^ the 

degree of peiieftion tio .which it is rai&d by 

t!l;ie latter hypothefis, as to. conclude^' that 

ilt was ever funk into fuch a ftate of bru- 

taVity ^ it is .degraded to by the: former^ 

, Had ithe cdncTitidp ^f * mankind: evor been 

fQ itepfgrij)!?, fea4 thgy, ev;er been ps /fer^ 

^/qp«tfei«s :thefn,f mUm -^ ftfKfc', ^i^ft 

tbey':,mu(t: te ,f eWft»^«l . fq^^ftillj.; gut 

they were from the 'firft ' endued- -with 

reafon, and a faculty or capacity. of pro- 

greffive ' J|nptdv4hientv which dtftinguShed 



t8 CONSIDERKTKIlfS'M 

tlmn DEon' tw bratt cwtttwwit ''UA^vt 
them pn^eautMMi'&ra 9ll faUbamxy 
befogs. • 



• # ^ • • ' 



We iie.isnunmed byi^dMbemc^ 
to conclude, that at the beginning one mak 
and one itmik' oijfy WM crotodf fiomi 
^hoin the bufMxi race ddm ilie^ 
Thi^ facred affin anor^ ^^doi ua. ioom.B» 
^uriic t6 believe, tbatihefiift pab ounelfiodi 
the hands of the Great.. ijr^ior: comjptste 
and adult ; that is, that from the firft myi 
ment of their exifteoce, thejr iMre eufiied 
with aU the powers of bodyaad faoiAxca 
of mind, which their defcendaafts arejubt 
t:apaUe of attaining, but liy a : tfcfioua pf6* 
greffioh of io^iovement: 

Did not thb fiicred writings lead ns to 
fuch a cbiidufion, yet the 'light c^'reafini 
plainly iddicatea, that «w fiift* pHtocs 
muft. have been fimnedr with corporeal 
and intettefbtal faout^itt, in « Hate of ma- 
turity. 

. Had they come iofto the wodd ia the 

heiplefs ftate of infancy, they would nei- 

ther 



tioa:6fit-''.. ■.'.'. •-■••• ^. 






r'fejt^fupj^fe ilieii' "Acidiicd to 

^HSk^r i ^&iSmT^- vrc cannotj on ii4nihi/ 
•^ifitelfll&j- TCTOiint for thcMr prefervation< 
f^^a^e'-oi^ Mttire 6f tirery thing at)Ou< 
'lfcerfl;-^"t% rikift taVe tieen hourly dcpofed 
^^SfbisT '(Ac^ i W coold not U 
iW&jfe^f<^fif <cMftenoe even for a iho- 

^'•'W^-^'WfrfdiJm/e the Pagan hy|>dthefi^ 
'fold Aqpj^iift ft<i eartfi to have been peojSed 
at once with numbers; yet they niu(^ have 
laboured under the fame di&dranti^es as ti 
Ctnglej^r.' 'Utter ftnngers to every x>b- 
j^' b^'iMt vkftfy -lAl equally ttnexperi- 
4tmAi-^Si^ c6nii iffaid m mtitualaid olr 
iftfflftiwa: ibi i«ac6-' other i and the huniaa 
Hfeei'imilfrV Ibve , beea' -p^fknify exttn<£l, 
unknt we fi^ippofe them to have bee^ ett* 
duedwidi powers e^ualto thofe which we 
<feqiijte*i3'$'''e3$0^ericfc ancl"cxtopl^ * and 






•9 CONSrDB&ATItlNfi^off 

vhen we coofider . tbs re|iilir' ffbgntft 

throughout the works of nutuie, it ^kmt 
poifible for us to imagiiie.that numbers 
watt ateaxtd. isL filch a ibte ofluMtuiiy ; 
bU ftyngers ust, «wl m^pMdeat:dE«ictt 

But the &cmA authority htviog f(n^f4 
irain ^ wnjefturef of thift ^m^^wfttfe 
J«(li6e4i9 CQpchidjijiig, that j^t»k(yiiHR w> 
i^gprigiR to tb?juo€^H« of oep mk^ 
one female ; and this being e(taUt(fae4i!.^ 
(hall proceed with more eafe and certainty 
in owr inquiry CQMVpwg a ^^if^/fa- 

- • • • ■•. . .;.. Ml ■ 

* ^ 

•C H A.P. VL' •>-' ^- 
Of a Stafe of Natuff.;, 

IT heioc; «^itt^ that qne jpf^f g^vf 
^xjfteiw to th? h«|B^ fpoci^ it^, 1^ 
1qjv§, tliat 4 . St»ii? of ; NJ^tHr^ ft.cb,i«f 
foroe phibfophw .h^ve defcriix!^ n^ft ^ 
merely hypothetical. , As Pifendorf very 

juftly 



CltlMlNA.L LAW ^ 
yssSl^ ifkXmvtj^ ui abfi>Ittie S«tte», of N^twe 

co\x\d never have exifted ; fuch a ftate could 
be only relative ; that is, while fome lived 
ifiQ0i^)er ia a fooial oir "civil ftate anvnig 
tbfiai^\y§^ yety wi^ refpedt to odien, 
thay, if^^suned thqir iiatund liberty^ and 
>coivfequwtl; renmaed in a State ^ H^ 

./ With f^ud ^ Q«r firft pareat^ tlw 
n^ifeiv>y leaii^nt of the imhecillity of her 
l^y was in ful^eAioa to her hulb^d \ and 
tkK ^cl^ldrea were, necefiarily under parental 
^lit^otity, X^omiaioa dnerefore waa in die 
tmm'r vib^ was the coixupiloa head or fur 
perior. Therefore, the firft family canmo^ 
properly fpeaking, be faid to have lived in 
a St^ie of Nature^; though their, pofterity 
^fi^e* ncc90£uily r^uced tpfiich a fla^ 

IjiThea the ^qouaon head of the firft 

&fnily was loft, aiul th/eir iflue feparated 

and £xmi|d diftind %milies, /i&^;f the Sta^ 

of Nature pcoperiy .. began,-, becaufe the 

hssAs. af e^^^H ^ily w^re Independent of 

..Da each 



each othtr^ and acknowledged no cpttBiibn 
fupenor. t - -I 

Now, as the eftaUiihment of a tommoft 
fuperitor, or in other words, of a fu^rernc 
magiftrate, rnuft have been widi an- inteiit 
to remedy the evils refulting from (uch an 
independent ftate, it will be no impropei: 
digreffion briefly to confider a ^queftion 
-^hich has been much debated among' phi- 
lofophers ; that is, whether fuch a ftate of 
nature is a ftate of war or peace; for Vie 
can never have a juft idea of the pr<^)rieljr 
of civil laws, without ^ previous ^ exami* 
nation of that ftate which they were irtfti- 

tmted to improve. ' . . .* 

• • • • . . . , 

It is' well known that the celebrated 
philofopher of Mahnjbury^ ^ has concluded 
the State of Nature to be a ftate of war. 
This cbnclufion has been controverted by 
many, but with the grcateft precifion bt. 
Puffendorf. He obferves, that Hobbes arr 
gues ex byptbefi^ fuppofing all men to have 
eiifted together at one and the {kxh^ time 
in a State of Nature: wl^ch fuppofition 

canqot 



CRIMIK A.X law: aj 
itinot be adtrntxed, tinlefs we ftllow the- 

> 

to \kve been ' flocked at once with a 
^tmd\itvide. 

hiffcndorf zAds further, that tbcy arc 
rather to be' fiippofed to have originally 
liad amicable than hoftile difpofttiona to- 
wards each other. He argues moreover, 
that the caufes affigned by Hobbes^ which 
rehcfer men of&nfive to each other, fuch 
as "pride and vanity, which provoke tQ 
cotitempt and hatred, are of a particular 
Mture; confequently not of fufficient 
iiinuehce to make all mankind hollile to 
rach other^ but oniy to fet individuals at 
variance: and,, upon the whole, he con«- 
dudes, diat man's natural ftateis that, of 
peace. 



' f-' 



I -, 



*^ fc this opinion he feems to be counte* 
nanted by Grotiui^ who wrote before him^ 
i&i whb bbferves, :th?t men njay liVe 
picificaliy in a^State.cf Nature, J)royi<fed 
they fadi! in a degree of extireme ' fimpR^ 
cityj' 'oV'dweli together in mutual bonds 
of^diS^ftgaiftted charity. The firftjkind of 
..^,.^; r .1 ^ D ct icom- 
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^Gotnmunion, he obfer,^h9t is coflfptc«mw 
in fome parts of Abttrica ; wbu?e tdi^ 
lived, for ages together, in a ^mt ^ 
Nature without any inconvenience: and 
the priaaitiye CbrtAiaafe, he tdkite^ «dtl\ 
(bme few^ who lead la Toooaftkk. life^ ixo 
remarkable tnftantes of the Wter* : ' 



, The fSP(ut , AhnrtfiptifM haiB iikewife a&» 
preftly oppaied die opinioii of iMhii {io 
aqgues that maii^ ik ^ State of Namre;^ .vouU 
firO: of ail tliink of |he pfteforviatimi itf Jm 
exiftetict; that ht woidd' smmediately be 
ienftble of hta wmk condicioa^ and that 
hts ^muUiy trould he e^breflivet md in ihp^ 
port of theft fefiedibns^jbe cites the example 
€(S the farage yotttfa.:iiriio vns taken in ttie 
woods of Hanover. 

- With ife^ft t^ Mmt^ijtmr %t M^y 
J>c.ol5aaed, that hi*, rq^^ng ij jfoi^^ 
cd\u^ the fuppt^tba of fuch an ^fhr 
foKiite; Stsot of Nature, as C9ittte>t.bf 
aflpwcjd CD hare ivec exiftcd. We»e wie 
liowek^drto admit iiitib a ftate^ yet jth^ ar^ 
'^ifaiBflft ^U be fqtMid b>. be pafOidl aad 

r ^ I incon#» 



iQCpflsl^vr* hr ^ oaivrQ of nundiind is 
xutt |[»\)«._j(Ut!nnit&6d.fKMii die example of 



^> \ 



..I " • ♦ *> ♦ *•• #» 



, Xh^ diTpofitions of men are as various as 
tfaffa" pff^^i. ^nd their ccoduft will be 
Mgabted try: tbcir di(ipofitioii«* The ii$nid 
wtU fty fi^m the Md. The iq2/ will pur* 
hmy.^mtidL.. The fierce will be in a ftatjs 
o£. enmity^ wi^ eadi other; the miki will 
aflbdkeL,ln fiimdly caacord. 



By xiature men have neidier an inclina-^ 
tioa^oraa ftforfion to each other merely as 
IBOK Ji^i; fU&dion or^flike is in con-- 
figqueppe iOf cthetr conned^ond, or of the 
qmhtiiBi >^'tfaey. fuppofe to' exiil in etch 
oifaef^t .. 



With regard to Grotius^ the inftanccs 
he:pii9hitts eoly tend . to (hew, that where 
^ gronnds of diffemiq|i a^e fiew or tsoM^ 

r ' 

iiifeiH Hint.. , Faifta cujufqt^e aut connexu focietatcm^ 
tin diveriitatVint^.iditiam prov<iicaiitia9 ali(js oobis caros^ 

(UJ#«#fe«ftefaAt. ■-■^ ^ . - . 

D 4 n^en 



«'»-•» 



tMiftti9!y Mrc padfieally > ki • %n9iMt\tiS 
Nature i buir M the dkafeft of difemoiltt^ 
pand ^nd increafe, the hoftile ' diffidiioa 
QtCfiift&kind unfoldd itfclf and augmefiti 

'• r 

-. / , .- , -. / I -< . •♦•..#.■'«• MTf '•'«•- • 

Tm ■ ■ ■ * A' - 

.rThoa^ we Should admit, thMeCMQi ijbtr 
mmiffiiy live. pacifically in (udi a^ftatejofiiiii^ 
epmntbafimpUcicy/ a^ reduceathepoffifiibiur 
of men to their real .wants, aod^iimitS'their 
4^&res to that, ilandard ; yet we mv^^wt 
ffom thence coilchida, > ia geiieml» j^t fi^ 
gtate pf Nature is a State of FeacQ» . .: . 






; ; Befidea^ ; ftush ' a^ fimple; and ^innocrat 
ftatQ, is in triUhiimagtnaqr i/.i^ e(rea 
ampng. the fiivage iAn^rACtfiti/^heQi kjtft 
ftipppfed, chlcfty toifubfif^,, ft ia^widl kiiowoti 
ihat the mcreft triflep are fuftciait tict jia* 
?qk,e boiyiities, . . 






. As the. nvcxles j of i refinerncasn lakeiifdi^ 
qcQafioQs \o£ xlifagiBement .\wfll -muj^p^ 
)A proportion, Men of felfiih and turbn^- 
km dii^ofitiefifr will -be ^itorbp^d l^ am* 
^tiofn or by avai?^e, or both, to bvacfc and 

ir^ur? gtbers: ftf ©ild mi (of^xm^ 



I 

I 

f 
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aitei ofldxger poffefiions; imd thtk a llateof 
ix^ility will necd&rily oommence. 



I ij' ; 



With ref^eft to rdigious orddrs of mcnt- 
.they caimbt pt6^erly be fiiid to fire in a 
State of Nature; neither are thefe com- 
inunities cdnfiddraWe ^bt^h fd ' iHuftrate 
ihit cfuefKcw:' Add to this^ Aat Grotm 
lias not givm aliy precrfe %fifiit^^ of a' 
Sbtte of NatvffifV kixd we liay cvcd vcnturd 
u> iity^ tha!t^k}k^;:i^ericaksj oP't^fWom he 
J]pesJfift> doriiotcidffinftifch^a-^^^ - ' 

^ ' As ' to ' %e^ Vguments di^'Vufftndorf^ it 

iiiay be obj^iftfed, that in cfetermliiing ' whc^ 

fhcr m a Stale of Nature men are nibft 

inclined' to • Waf^ '6r ' tof pcaCe, 'he confiders 

oiily the 'jr^ipr^/ rkture of rtAiikTh^ which 

decides liule with refped to the! nierits of 

the queflion. For, admitting the greater 

pa^t of ' matikiiia to be (ociial ^^ pacific^ 

\ti it . Wtll ix^ th^refdre '^fbBoV^,^ that ' * 

Sdateof Natttrfe ts tldt ratlef i -ftate of Svar* 

than of i>eace. ' hPhe' felfifh • paffiohs 6f a few 

wcbld* not;' ft is true, ^ Jnvolvir' fliiB' whol^ 

/pedes, Jimul i^'^fimei^ in a^ Ilatclof wari 
- but 



\ 



thdr,direfuLdrc£U; aod the moft nili 

•■ ♦ 

<juwtlye::WnaJ«fioM of ^^ ^ fgW yn c^l F jftt 

envy, and. otha 9^50%, <ii^<^^^^9m 
of a particular nature, and are not fuca. 

9$ jprc^yokc ^thp gpijg^jitXt.ff .»s^J«ij4>>, 

itances .j)£ |«rOToa|tiop, .v^^Jqu^ ;4fif?W8 
thpir pa%iqj» .to. \k w%pM|4 » aoy, d^ 

gSr9U8d%B^ rt ... 



3f 
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#e nc|t t9- qpflifidw the: Jiajftifal ^t&j)^jf 

1fmty,^s ilm p^ 9a. am^l fwayjad bQF.-tJn 

if^ ifi)putfp:#jfwfl|t»pn,$ but aff of i^xjKi^ 
tiur« ,,en4(»w«d wi^ rcs^fon, whijch v*^^ 
pf;^ft,pfH:(i:^,hU CQin{>QfitipQ, a^d wijfich 

goverm 



^0lrei^:&i iw fawH<et.-----k nifty od 

'W joint ^rtlicni ^rithjAe other ^cnltfes; 
ill ardor to iSSsoi^er ifitfapreeifioiriihc lia^ 
titfglr fbuse o£ min;: ^ A9 ^c adv^rtage cf 

is revfikm, TDto . lilnft :Bidii^^ 
pbo&c^tffi^ d^ccikHy vrtttn heffinds^ 
^sub%l^preMr He^b mibiiiMd 

fhUdUPs Ids ^^afCods^idv feTJsnt tt^a to W 
dfBbdvtmtkge J . F^Diit^iBrlieiice^ lis tctds^ wt* 
Aiyfconclude^ that the ratuiiatfbt^of imtf; 
dc^ficiiered as abftra£ted &om civil ffacicty^ 
il not war but peace-, which didates to 
*m:y. -mfa^ not -to' injtftt 
(giveivlnn no ASbnlcc^ but /ti3 ^emitt 
one itc^ lAjloy tbdr jptofthty^ 
ftial^^b^m^iMs^ Wd witij^ly «o A^vMeq etcli 

lHh«riP\b6wllf<.:yhiArthqr, 'ft«i:,TO(ter, «b» 

A^bWtwjal, IfeftJTpf flWA iftifBwr the , uft *f 

f .awl, w^ ^v^ry" BWA «ay peirceivc 
" • froni 







be, an4'! others . \if bo kai/fe^ foUkiiwed hmi» 

contend. That by : nature^ . ixite ^ tevo ^ a 

rig^t CO every things -^ that 'they inay^5ici 

every thing yrhiieh feete ^. good . to^. ihaa* 

felves without regard to others ;-^that ere^ 

ry one is to be confidered as an enemy, wha 

is neither ft fob|ed: orrcoi&ddMd iii'^^^ 

litical fociety; with . fiieh i^ke deftraftito 

pripcipk^ • '. . ' ; • :•"•}'.{" 

■ ' ' ' • 

Happily^ howelver, this bsuidEbl dodfaine 
curries its pivn antitodecjwith Jt, by .fti^ 
yplving its author in eUleft icoofrad^tioos 
and abfufditie^^ For if'w&i as ibhiii 
defines - it, is $bf iefirt '0/. tmmiit^ hf 
force i jiiiid if Nature^ as : he affirms, d^dbr/^ 
unto us the ways of peace, where tbe fame 
may be bad^ and of depencb where i$ may 
mtf .(hen Natute-. wills :C(»itrarjr vfliiHgs^ 
and; his argument is Ycfobml: into an ji^ 
furdity^ 



i " 






Belides, if Mature deokre$ ^e wajISat of 
feace^ .where the fame m^^r Hffif^dt ftn4. of 
defence^ vfhsf^ it fnay riy)t(t , didn ^N^t^ 
never -deolaxes unto us tbe ivays ^gf ^nvfH 

ancl 



I 

zDicoiBoqfjtaQy aifliate of wmtia tot wt^' 



tiirafa: 



I - *- i* <• -»^ 



c 



.r 



'/; 
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'*^'i|^Q9^ if .'Nfttute'tleclaresr tttit0..us the 
iiii^ I9j^ peace, tbe» it ixmft 4ccbr€ unto' 
m. jdie >fWi^ recpiuftte ;$q: diat aiide; oonibT 
qneatijF -modeiation, juftice, .hiumsiefy > 
widi/ iall'ftbe ibgial^ ani pacific Turtues^. ase . 
natural ; and rapine, iDJoilice, and boftit* ^ 
lity, are unnatural. 

r • 

^- -^ . r ' . « ■ ,. 

' ^ThufiT itis ^evident &om the v^ aif^ 
mntH Uiipdr'by JEUAri himfelf, that, cc»^ 
£detii9 th^ word NatWFt a3 ^lexpjrcffive of 
ttedi^pofiaoii,. natural £r^^ or tendency 
o|;^auuijQiad, die. natural ftateof niam 
08 a&ianimal 90inpouridedx>f reafon and .ap« 
petite,, is not a ibue of .war< 



•J f 



.«2at^ai(!the; itioft rational do ^not alvti^ys 
obey the dictates of tedbn, when appetiie 
prefenis-ibme inrnicdiotCLgDod, and asiucif 
iniegii^urw flfypetttea; iare >not! checked- atild 
rdftrafoedrifayi fti^ce/ i^oeoafions of hoftility 
ixwft te fiolittent^'' ^vbi^ arcibefk pttv<nie4 
lig^ttH^liiftiliMtttfiaiHj t^x' :a. ; . i, ^-^ > ^ 
i^Ai E The 
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The* moft perfe& civil ftote^^ hasKVct, 
may, in fome d^ee, be deemed a ftateixsf 
war; as there will be frequent contefts, by 
(otce^: among indiviidinds;^»-^and as a. State 
of Nfttnrett not a fbtnt of< wai^i omia»m 
mnmsi neither is^ a ftate of ctvil "fociaty^ t 
ftate;<i£: peaces ^ anuitm in Mmsti ASl ^hft 
we can coachide. i^ dmt the faoftile>ftatfa< is 
moft:pre«salent.in;^aj State. of Iifetufe^'.aiMl 
' the pacific one in civil fociety*. ,; . . , 

• 

.Weiiod tfaat!iiyb«oMwhc^ whhr.m$e£t 

lQ«ac]?c othfer,. moyi ba fiod^o etdflw s Stste 

of Natiurey astheyv ac]!kiiowfadgetJiiDr.aoinf 
moftifnperior,.. five ina«ifaa;ef0ffi4Gqri9..d0t 

is^ . tfacM^ .dfey .aoB nDtdMtiiiiudlyV' ^ oojimd 
MjBftui^ in.a ftaDeifaf^hofbl^ty;^ ^tfi^nqnan^* 
ly, and w^fei, thBy.aiea*.war^^ , , 

Therdbreviihbv^f weiaifovr tfaft latfcire 
of maqkindrin gsrbaisd to berpadfic^ }^o 
Sta&cof!Naturei6emi[ftarhei aahar^iibiQ 

4if;.wairt than, peaire For tiHxnirenibqieiis 

QO^ic&mbion tribuasdr .to wfai^h dkelioanfieddi^ 
Uignpafties mayr:^ai^{ica^ ^: fbttniii Jlwir 
differences, there the deeiiimiiiiiiiftjrlic^ Iff 
r; T i > force; 



finte V li)dfisdrai ftate naa^ be^more properly 



ten!ie^ia> Ibsite o£ war^ . in wliicb. CYery 009 

A' %a^of Nature tfer^Qce fMy be loi 
garded in two lights; either, firft, ais that 
ftate winch' is moft confentaneous to the 
nature^ of nsift, confidered as an aoiflial 
ccHnpcnuidedc of .reafiao: and paif&pn^ or^ 
feeoadfcj/v as aftote contn^i^uigaiihedirom 
the fiietal or ciTilftate; Confining, it how« 
esmr r tD-itfa^ latter ^ucoeptatkm, it remaina 
ta/ioquare^mto die Law of fucb a ftate*; 
thatis, the Law cf Naturt. 

Of'tite' hiW of Nature, 

: » .* • 

< . I ■ , . . • . ... 

L4W, in the ^^««/, havmg *beeh . de- 
JB^hed^'to 6e, " that fiqulty, whereby 
** fbme .law&il (uperior prefcribes rules .of 
** aftibn, which tnofe, in, fubjedtion to him 
** are obliged to obferve, under certain 

B % •• penalties. 
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»* penalties, exprefs or implied ;*' -r- and 
every particular rule {o prefcribed, being 
a liWiy or Law in;the.ipecies, it naay be 
thought that the Law of Nature is not 
included within the foregoing definition, 
and eonfequently that it is. improperly fo 
called. 

.... * . .. ■ : ' . 

' nobbes fays, 5* As , Law (to (peak pro- 
t^ p^ty) is a command ; and ifbefe die- 
ff tattes, as they.proceed from Natitie, are 
'•^ not commands; they .arc not iHcrefpife 
f^ called Laws in .cdpeft. of Nation but 
*Vin' refpedk of thc:Authdr of Nature,; Al- 
« mighty God." 






This explanation, given by Hobbcs^ even 
though he ^ argues ^ again^ the exiftence 
of the Law of Nature, will affift us in 
(hewing that the V La,w , o5 Nature is pro- 
perly comprehended within the abo^e defi- 
nition. Every intelligent being, whqi he 
reafons about points of duty, , riiull he 
(fenfible that he 'derives the faculty *T)y 
which he reafohs from ibnie iupefior v and 
the principle .which we; call , ibhfcime^ 

would 



" ^t - « > « • i 
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OQldhacve no.Toom to operate, if men did 

^ot cotv^ude . themfcl ves to be under the 

^Qfpe&\on of ibme fuperior intelligence^. 

^o Nvbom they are accountable for' their 

>0£tions, and who' will punifh their tranf^ 

greffions. 

>loNf9 every nde of conduct fu^efted 
by jreafon is a command : For, as every 
one mufL be per^ded, that his reafon is a 
faculty beftowed upon him by fome fuperior 
bieing, he muft conclude that what is fugr 
gefted, to. Hm by the medium of reafon, is 
the will of that fuperior being from whom 
he derives that faculty. And the will of 
every lawfiil fuperior, figniiied immediately 
or mediately, is to thofe in fubje<!lion to 
hiixi a .command, or Law ; which they arc 
under an cbligation to obferve. Confer 
Huently, the dictates of natiure axe properly 
termed Laws. 



\ 



The hfiaterial difference between natural 
and human laws is, that in the latter the 
penalty of tranfgreffion is expreffed, and 
foUows immediately upon convidtion i where- 
% in the former it is implied, and the 

E 3 " time 
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time when it win i)e -lenSbed unlcfeftainy 
and in die womb «f fiinmty. 'Fhe^&mier 
likewife bind us only by a fiure» or> -as ttis 
called, an internal obligation) ' wherett the 
ktterare farther snfiksceddby'eijbeenal com* 
pulfion. 

Bnt Law beteg a^^'^mAUnd, With a 
power of coercion m T<!d!ne fdperior, 'and no 
viiible power appearing iio enforde tfie Law 
of Nature, many of She Ps^an writew» 
and fome moderns, ha!re {lip{)6(ed, that 
diere is no (tich tiling as thieLaW6fNa« 
ture ; but that felf-ititertft in fudi a ftatt 
is the only ftandard of 'tight and wi^ng. 

Horace fays, that laihtas^ which may be 
tranflatcd filf-mmtft^ is coknimnly die 
parent of right aiid ^rong, or ^«f jXlftioe 
and equity; 

Jpfa utilitas jufti frope mater t$ ^qui. 

And he afterwards fays, that Laws \i«!e 
invented to guard againft injuftice; for 
that by Natiire we cannot diftinguilh be- 
tween juft and unjuft, . 

. • The 
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The >2 x at MM yc on!iiht8|nifi^ ob f e nrc B, 
idiat'Nature^mdeeddiredsusrtovcfaat is gDod, 
ufisfulv aiul igreeabk to tis^-tfaat on the 
otHer hand, fhe points out what is -bad and 
prejudicial to us, but that (he does not in 
tl]e-4(ame:nakiinerfx>mt out what is jtdt and 



1 

\ 



fi]pftoit'4)f:tfiefe<pn>pQfitiQns, De/frez^ 

4ie an)]ota(x>r, ' cites the authority of St. 

9dvk m Ms epiftle to ifae Romans, chap. v. 

verk i^.^Rr until the Laiw^ fat was 

^^^m tbe natorldf Jmt Jm is mi impntid 

^^ ^jobert there is no Law.** And again, 

chap. viL ^cer/e 7. ^ / iad wot known Jm 

^* but'hf i;bt Lawi far I bad not known 

*^ kift^ except tbe Law bad find^ fbou Jbak 

*•. ml cmes.^ 

Uohbes likewife has quoted this paflage 
bmi St. Paul, -to (hew that it is tbe Law 
which cKStes honefty^and .diihonefty, juf- 
tice and injuftice. 

As this pernicious dodkrine is thus (bel- 
tcred under facred authority, it become^ 

E 4 neceflary 
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oeceilary to attempt an explanation of thefe 
wbrds of the. Apoftie, and to confider bovr 
far they will warrant the conclufion dtawn 
from them; 

St. Paul fays, « Jiat till the Law^ that 
is, from the thne of Adam till the days of 
Mofcs, " Jin was in the noorUy But he 
adds, ^ Jin is not imputed where there is no 
^f Law\* that is, thofe particular fins 
will not be imputed wMch are fpeciEed in 
the Law of Mofes, and not comprehended 
within that ufdverjal , Law^ which . God 
];evealed to eveVy man when he endow^' 
him. with reafon. — r— That Law,., which,' 
toufe.the words of Lord Coke^ ^ God, at 
^* the time of the creation of man, in- 
** fufed into his heart, for his prefervation 
«* and diredion ; which is kx ^etema^ the 
" eternal Law, the moral Law, called alfo 

^* the Law of Nature. And by this 

•* Law, fays he, written with thefiag6tof 
^' God in the heart of man, Wore the 
** people of God a long time governed, 
** before that Law was written by Mofes, 
•* who was the firft writer of Law in the 

** world/V 
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vrorkl." CaVnn'ft Cafe, Ca Rep. put. 



The meaning of St. Paul however ap- 
pears more dear from his own word% 
wlHchfbUow. — '" I hadjiotknown fin," fays 
^e Apoftle, •* but l>y the JLaw," which he, 
thus iUiiftrates : " For," he adds, " I M 
not known luft, Except the Law had faid^ 
Thou flialt not xoyct.;"— that is, without 
the Law of the Decalogue, . I (hould never 
have acquired that excellentand refined fenfe 
I of moral duty, which (hews the various 
J modes of concupifcence included in that Law 
to be unlawful 
• .' 

Bot to refute the unnatural and dan- 
gerous conftrudlion which i^fo^^w, De/pncz^ 
and others, hav^ put on the words of the 
Apoi^ and to fupport the comment on 
the foregoing pailages, we need only refer 
to. the wc^ds of the fame Apoftle in his 
eptftle to the Romans, chap, ii. verfea 

i2> ^39 i4> 1 5- " Fbr, as many as have 
I " finned without Law, {hall alfo perifh 
** without Law : and as • many as have 

« ftnned 
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"•finnca te 'lilt ^h^^y'^nA l^jndifjoi'bj 
« the Law. For not the hearers of the 
^^ Law are juft before God, but tike doers 
« of the Law ihall be jxiftified. 'FVMvWiicn 
« the Gentiles, Which hafre ^ot'thd Lawi 
•* do by natoretheilimgt aratained'iii'ttc 
" Law, thcfe hariflgnot the Law, are a 
** Law unto thcmfeWes. '^¥Ki^ifllcw•^ 
« work of the Law written in then: iiciirtsj 
♦* dieir confcience alfo bearing witnefi, 
** anH their thoughts nhe mdirt 4ti^ 
*• accufing, or clfe excufing tme ano- 
« ther." 



Here it is. evident that St. ^xH ^mSM 
a diftindlion between the Law Divine of 
Mofes, and die Law df 'Natifire: and he 
anticipateis the cA^e6\fion of the G^ks, 
who might have pteaded the want of ^c 
Law of Mofes, in taccufe for their ini- 
quity ; for ' he teH6 diem, "that they hav« 
by nature it Law ^(vrittdi in their hearts, and 
that their confcienee 4)ear6 witnefs to tbdt 
conduft. 

Nothing therefore can :be . drasm from 
the words of St Paul to prove, that man 

in 
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iQ^t^SMlc fif K?itiife baft'flo fetife or dtf- 
D&rBEn£&t i£ What is jiffl^ The 

<^dnt]{«i^«condhsfian is manifeftly Reducible 
from ^ wffffds of ibe Apoftie. From * hi ni 
ire '^esitn^ that takfon, which is the oobleft 
pgxt of ^ hiteaa cdnqpofition^ plainly 
mdidatcs^tfae diffetenoe betw^n jufttce and 
tti3aftKe;>-^tfalkt^ it teaches us» ^t to do 
ji)&ioelmidces^r4!srhiliQgikdvtoni9ge» and 
ihatithdugh theco were ?iio Law in beitig to 
{)«ttih'inil8tiQQS of injuftice, yet they carry 
11^ them thdrvown fxmiflunent in their 
confequences. 

* it iviti be to no piUpofe to objed the 

easaiqple of naQons: which have lived by ra- 

^RQ aiidpra&ifedmaiiy barbarous cuftonis 

TQpqgn^nt jio ^ prec^ts of Nature. The 

^pvmty^ of fpch a$^re impeHed by paiTion 

#qd gppetite, will ' counteraA and ohlite* 

l^fe the^m^ft det^r and obvious impreffions 

of Nature 5 and every day's experience 

ihews us, that this depravity impels men to 

«fgte(St!ihe divin&plreceptsi though enforced 

Md' iUuftra^ l>y >the nioft foUmn reve- 

JMoa. 

But 



^ 
\ 
\ 
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But if it (hould be faid,/that men:' can* 
not by the Law of Namre diftingdifti right 
from wrong, and juft from unjuft^iby 
what lights, it may be aiked, did they; 
who were not enlrghtened by the ray: of 
the divine Law, frame tihefeveral fyfionf 
of civil Laws, in which the boundaries 
between juft and unjuft* are fo accurately 
afcertained f What taught the civil codes 
to fpeak the language of juftice ? From 
whence were tbofc principles derived 
which compofe the Law of the Twdve 
Tables? . . . .. > 

The very framing of civil Laws proves 

• • • 

an antecedent faculty in Nature of diftin^ 
guifhing right f rom ' wrong, juft- from 
unjuft: and it feems a' ftrange piece of, 
fophiftry to fay, that civil Laws crtete the 
diftinftion, when thdfe very Laws arc 
created by the faculty which makes the dif- 
tindion. : - ■ . » 

Some philofophers,' however, and among 
others Carneades^ contend,< that the diver- 
fity of thefc civil Laws is an argument that 

there 



is: no ivsXi thing as. tHe Lawof N8« 

rnrcc^ :M»;\fty Ithey, Have adapted laws 

to ^beir cbnvedieace, and to their difierent 

manners. ..Thefe laws they vary as cin 

cumftances alter, and therefore there is no 

litw of Nature: 'All men, abd other ani- 

knals, are led by naCbre to purine their own 

interei!^, therefore there is no fuch thing 

aii jufticc; or if there is^ it is a folly to 

pra£Hfe it, fince we muft tieceflarily pre* 

judice T^vtrfelved- by confultiDg the benefit 

©f'othere. •: •• ^ • 

- Bat what ia the ataourit of thefe objec- 
«dns?^ They only prove that the stitibition 
^lid iit^ular^ appetites &f hid - men' liave 
feamed * Several piartial and iniqliitous (y(l 
ktmi^ ^f govemnieht, -which muft be Tup* 
T^wsik by various' unequal and pernicious 
iflftittitions. ' N'ev^theleis, thduj^ defign;^ 
ing hilto -ai^ I6giilat6r6, .influenced by thie 
\. {sttfidplesof cbiiupted reiafon/ have endea^ 
j Vbdr'^d to aoconi^ddate their fyftems to 

tbsiir ^own iMr^w^ atid ' tiiiftaken; notions, 
yet^it does ^ler- iheifefore fbllowi- tbai there 
isrriotiaLartt of r Nature whitti- -lirtfenti 

more 
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tncire eniacged:. view)^. audi fliinM iti tv-.bc 
dwtnie tQtcfdb of «ycrf jin4uHdi»^ to 09119^ 
fuk the good o£ the wlKde;''bjr' di« ja&ot 
of jufticeaad of eTery/ihoiEl:vihuc. 



I ' 



There ar«: in 6^, f^p?i?sti . ob^iga^ijnf 
in A St^ qI; l*nw«,„a5!uwrfl .wuJk ,a,ci«l 

.which 4ir«ft mea.to, jUw difcfeM"g? pfilMr 

the two^ AatMi isi, ^t, th^Utfn^.ia mn^ 
with a civil power to compel mqii ^cAft 
obfervance of thofe duties which fubfill in 
the fornwr*,. By dift^ Uf^ff-M^ff^ifitm^ a 
pditical: «apapirr> by ^ which v tho" ftiwwJ 
membwsr, at^ moiteii jfti <9^ Iwdjr* apdthy 
their uniOB^,aJie Nitei]fi|«te^^«Qd}(i(^ffidfii| 

a^nft the.^iaud; «lixd,Miol(aflevQ>& t}w txsd 
enB^ laffi^ioiiS) B«£.^id£..]^Hic4Jca|Mi9 
does xifii^fi.nviv^. HAT) .aJMidge: thjs.nf^ 
dwtiea ; ^hij^; they , <«w*.ta! «wj^i 9t)»¥ vlft 
their Qami!^,e8^tifln«;;Bie&riei>th^ijRa9 
citi??J?s,, they- Vew mwife.. Xhe, .re^laiiww 

thert |riep4<,.«Qdl fijend^: lire»^. aatMxtoi^ 
^o gotitiqiii conste^o^ ^ Bari^ttd ■ fimdr 

nefi, 



I 



«eife:afiBeSdeiBCD-aBBLvritli.l^^ nature & 
aiiik l)n^vndiMD0c«L4diities refii&ing^ . from 
tteiiii iiira&'cfiKgjnarf^- UbsctterexiAaiae 
c^aiiy ptaicaoiftaii: Lawy either divine oc-liu«- 
ttiikH fisoe ihe^ am dtdmedby thtt nniver^ 
ftHsiifS ^wfiidip theXjftttt Croatos impttted 
lb wery itiiioimlltt^iii^ * 



mw principtos) of tftus i^w^v which' are 
dtfi:<vraredftt$rvth&li]^of leafon^ maty^ by 
to jinfciigeno^of depmved habits^ be effii^ 
ced in individuals, but can never be obtite* 
rated in the whole fpecies. In times of th6 
dMKia^ }grioiafKm> and the moft corrupt 
tnaniyerd^-'this^ light #ifl batm in Comi^rt 
dFji»^fa»fntfir^fram«l ' 
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The precepts of the Law of Nature are 
cfeap to cfvferf •-Ct>dirt0n undierflsindihgy 
u4tere* ijfe\mltttf ft^notprevioUBy tah^ted 
with corrupt prejudices. The reciprocal du- 
ties of cbniangjiinipy, the muliuar obligati- 
oqs.qfupiver&ljjiiiic^tand bcaevolcnte are 
obvious to every unprejudiced »nd incdlt- 

genr Bring; •;,^,.;;; ^ 

To 



so CONSIDER Arnolds .OH 

/ To. rendo: thefe obKgttims mbiic pov^ 
fvli it irtrriddndy .rVieryixiaQ's..m 
b&jiiih .Even soaxBip^.tO'^BpmtruSi ^ho 
argued againft tlir Lavrof Nature, aqd re* 
folved every thiiig into. pli»dure andutiUtyt 
Juftice IS the only^ftiuidard by whi^di yirp^Ui 
metfure . fidf«intereft. Cutrttfi Qfltc^ pftft 
at large, that nothing iei uf(^ but ii^itt ris 
jaft. The man, iays he, who reafiHis, that 
V this is j^ibiu thai U eMpedkBty* VT^se- 
odfly dare9- to lepatate what Nattiife im c^^ 
mented *» whidi : is . the Ibiicce^of iiatt<( aad 
ail iiiiquity*. . , ' ^ 



' 4 t < t . • 



A 

And we axe told;l?y Gm^i^Sifcmt^ 
ufed to den<Minc& exQQwtipns;on ihofe wfipb 
opinion firil divided wjhat iNatuit bt^ lb 
ciofcly united f* 

. Nothii^, .is more perttida.than,^aV'i0- 
juftkie, ^«ri».wii«h it ita[ ojira p^aiflimeot, 

♦ Sic enim cogltans -r: Eft ifihtc quiim iane/um, 
njerum hoc expedtit res a' natiira copulitas audeblt'err^ 
re diveaere : qiir fonscft ftauditiD, 'maleficidhitei/ice^ 
Icfriim.c^niii^^^. ^ qc. 4e Q(f^ •. , : ! . 

t Socratcm folitum exiecrari eos» qui4>riix9nmJ];acc 
. natura coharentia, opinionc diftraxiffcnt.* - Idem itid. 

not 
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xs(&it only vx the perturbadon of mind ari« 

Cmg fiom paft refteftion^ but in die dread 

oE {ature applrehenfions. The unjuft, in 

SL State of Nature, muft be fenliUey that the 

Sreateft fubtiety of mind and fbengdi of 

Isody will not long fecure them againft the 

"yengeanidei of the injured^ From whence 

^is condufion naturally reiults, that to 

«ijoy peace within^ and fecurity from with- 

^uc^ which Nature prompts every man t^- 

Mre, itisQurintereftnottoo£fendorinj\ire 

each other* 

It is no argument) as has bem faid^ 
dg&inil the Law of Nature, that many- 
nations (eem to have lived without any 
fenfe of the- obligations it enjcuns* IPot it 
is difficult, if not impoffible,' to hing the 
example of any nation, of which the inha- 
bitants have exifted, finut ac femdf in a, 
I State of Nature. All have had fome civil 
Lstws or cnftoms by which they have regu- 
< lated their fimpleand favage polity: and 
when a ftate is corrupted by the Ijawa, 
the mjTchieir^ as Montcfquim obferves, is 

F almoft 



y 



almoft tncuf able } bedatift ^ e^ lids ia tik 

remedy Itrtslf. 
Whfeii hy the t>tm«,'lfl<feteftce, «jf taK 

Jk>fi(iofi of fbtM te^iAg MeWberit, efM- 
fieotis ^nd ^tiitiuitenis ittftlfbdMis df e «»ife 
dUblHhed, dnd it U fnitfe (be littHiifllte 
ahd a)>^fent tiiter^ft 6f ftlbordiAa«e tyttttts 
to Illppdi-t flieh a cormpt f^tal, ettcN^ «m! 
l6iC[ti(ty hteAtAd kdfid. The ()h^£d! Of 

tdoetitbii fitters the mtiltihidii to tfut 

degree, as to render them tetisebtbt ttf 
habits and cuftoms to which their ovirn 
Mttait f IghK sift fatriflebd i aittd the few 

*^ho have di(fc«tfiim<nt fuileienf to dffto^ 
the My, ini^jaiey, awd dpprtiffldh bf fi«A 
tt fyftcm, dare not eveti whiljjet their dl^ 

toVefi^. The dre*4 6f pbwtir iwei Aett 

frofti ihe free exerrffe of thdr twtfcii. 
They are dbfiged to bend their tiftddritifid- 
feig befteath the yoke of ffevejy, ahd fitt 

the lihwiffing f iftims of a favagc <ff aibftirfl 
Jtofityi unlefi foHife ttttrstordihary eiittttf*. 
ftafltes eoncuJF to tikatce i fefwrnitibn JrtttC- 
KcaHe. ' ^ 

• " » ■ ■ 

Thefe 
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1ftMf9 9iteftV|4tf t«Al accDQoit for tli» 

fatog" oofi^ttMctf erf Btifiem de^mifni} 

and (or the many abfurd aadjeaMcraUeiff^ 

terns of religion which have been invented 

hv nkf ^ qnvnqry ^xJk ki deaogatkn of the 

lIMMMtlfl^Rb of ^lAiilQiui &]di i^ilera^ 

^Pttsdl Imw fkeo KH UHk d ' en uTuriwion otf 

httfMfiiiOiV asd fipftffflw hy flpiorxncii^ und 

Aippiiirted fey jKMteiv Tlis fniiciplttorfni 

aad of flamfli fuhjoAion, aie cslriy faNtulomc^ 

and ilio |SApfe aik didiiibnoiifly^ desired <rf 

cm3F 4dimib0:i wMicfa, by enlasgm^ thot 

klaaji, a#it dU^ the dacknefil in wlwlr 

tlidy are' enttkfBdy airi sidnik tiherQi{^» o( 

MM(ol% wMch it ■ ths Light o£ Niataite^i tqi 

fllifiiS iq>M tllBlfl. 



Tberfciitmlsaed m^ kibd of ftf^ntfci foi 
arguing againft the eflence and otjIigikttcM!! 
of the Law of Nature, from inflances of 
dbtf i tefl^^l^ft av aiiefi or abi& of it by hxli- 
vidiia]% or (dFeyi* nutM^/ As well neighs 
iM alfil^ agiipit the )amx% and oo^ 
kuct oi civil l^^fffin from tl^ frequent 
^Mk HdA viola»oiM of ihem* Nay^ w^ 
oigte «vcn dftny tbe truth ajniperfq^oa 

Fa of 
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of the Divine Law^ from the many examf^ 
of the impious infraflions and abufes <tf its 
facred ii^un&ions. 

it is o^dent that the moft pious and fida- 
tary inftitutioiis may be pdrverted by i^xifi^ 
and turned to the prejudice ojF thofe whom 
they were intended to behefit IVIiatbkxxl 
has been (bed in the caufe of rel^on, occa- 
lioned by difputes, arifing from the. dif- 
ferent interpretations of God's holy word! 
No wotider, then, if the Law of Natnre/ 
which fubfifted before, the Irvine Law 
was ptomulgatedy was fulled to abufe; 
and no wonder, if in thofe parts of die 
world, where the truth of the Divine law 
has not extended its facred influence, men 
ftill live under the dominion of pr^iidice abd 
fuperftition. 

' •• • « • 

Not only the writers above-mentioned, bat 
many others, Have unaccountably argpied a« 
gainft the exiftence of the Law^ of Nature* 
Ptiffendorf^ Selden^ and others, who may^ 
this pint be deeVned followers of Epkiirut 
and Carneadesi have contended^ i^inft it ; 

' • but 



CRIMINAL^LAW.; 55 

but the amount of all tKeir bt^oftibns tnocvta 
mukijply quoiatiosd) tMf be comprized in 
the words of' Pu^^brf^ who (ay^ "that 
no adtions are iil thertifelves k>bligftt6ty or 
unEiwful, tintil they arc mad6fo by feme 
Law ^ ' • * ' . • ' 



• 1 



The c^mon of Sk. AMgnfiine^ ho^veyer, 
18 very diflii^rent ; and 'We.'dioUld oooctude 
with him, ^^ That adtions are not unlaw** 
^ £ul bccaufe they are forbidden, but that 
" thiey are forbidden becaufe ttey ^re'^n- 
^ Kwfal?* :' ' . : r 



«._■ 



« £aw. does jiot,* as :Pt^end(irf and" the reft 
fuppoifey.^ crtakt. tbe'Rukof: Bigbty! bitt 
i^ kfelf fmmed by :that:Jlule;. juojef^ by 
X^aw they .here intended that general ,I^w 
which inc^ides the Law, of. Nature ;.;l)ut as 
they appear to fpeak of pofitive Laws o^ly, 
we may venture to pronounce the propo* 
lEdon: ilt-foundod. . No • pofitive ^ Law ican 
be the Rule o£ Right, tq Man^ as Judt(. 
Po&tircLaws xvk^ytbeXatiztni, the Laws of 

* l^uljosk ftftus in, (^ eilib.$)eVitos aut illi^ico^i iintc- 
quam per legem talia fibritr *" 

F 3 Nature 



«p ^ppofei Iq« there ^aw b? ilwt pne:/&uip 
of Right, tu( erit alia Ux Ronutf ^^ 
Cicero, alia Atbenis ; Alia nunc^ alia ffi" 
jms fai ^ mififitMtSi ii .mm ItfUfre, 
M» ^ & Jhtfiierita ^ mmfioHf 0^ 

Ppfifly^ I^j»» itrt 9p j^fpfc ♦ban jwli' 
cular applications of the Rule of '^(^gtM*; ^ 
)Law of Nature, If ther^ was no other 
ISliilt ^f Rigbc thigs ^ vfksgt was >d3eaMiT by 
4tivil Xii^vr^B,' there ^iM be tio fii^ t^ng 
«B jfrnmoraljity ^ and If a dettaqaen^f^bouU 
4|psadt pniiiQiiiiefit in this wadd, ^:inrfldl(^ 
^on this prm<:iFSe, liaire notbtisg'M fisar io 
f^^etieitt, -• ■ ':mv> V.''; 

4^ub of Right, fimi;e 4hat SiidbL aas^oto 
'Kiany virtues ^viSuch • cannot bt ^oompm^ 
within the narrow code of -humaa Laws^ 
ftnd which exifted "bcfprc the promtflgafion 

0f 



fly mJHffflf 0^f* ^ *py cfinnoti »n Jii^-? 

Thfff fm^ wrfoffic it>p 4i^<4 of gwrijtpde, 
he vi<?|a^sd fe fesre^y « to cjnd? the h«i- 

^pl? CW!«ss»l»)t >WM3e epferged th?m that qf 
tjte . fpU9wi9ic8 pf ^^<t/w< «^d Canteq4(St 
4l^oti|,iiitb«(»> ffehlftm, an^i th^t tnoftfl,- 
nwte pja^jij? Wiliiy thq ruje of right, and 
tbp q»9fiiye » f v<3y fpf9»e^ of virtue, But 
dp tfe^ nej: pji^tjiH^ V) efFed for a o^ufe f 
J* RPt puJ^ilQ «^!i.ty radier a confequence 
of virtuous anions, than the motive which 
determines' agents in general ? 

Xhjit philpfophers do often dined their 
condudt with ^ view to pub)ic good, is ad- 
njjtted: but neverthelefs it,ia certajn, ths^t 
even they mu^: have praftifed many inoral 

F 4 and 
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•tad foeid virtues bef(^ tlMy hadan idea of 
that end. And it is ^ually eerfiuiij d»t 
many puHue^ the (fi^tite of NitniK^ Who 
have hot a capacity to entertaiii ^fittli'ea^ 
Urged notions as thofe of publid' - gobd.-- 
What is the prinwiy princij)le of the 16r^i 
What impels parents and reBgitiom lb* be 
fond of their children and kindred* and 
to prefer them to others more worthy of 
general aflfoftion ? What impels children to 
efts of friendfliip, benevolence, and tender- 
hefi, before their reafon Tsrujie'cnoiigh tcr 
iJave an idea of public uHIityrTKcre is 
certainly a kind of natural impulfe, by 
which ibme dilpofitions are dercrmined to 
the pradice of virtue, .without any reafon- 
ing i priori: and however fome aflfeft to 
defpife this virtue, and to call it tn derifion 
Conftitutional, it is neverthelejfs ufeful and 
amiable, . . , . , r 

« ••* *• *.» 

, This impulfe,, or whatever it be called* 
is to the. mind what appetite js to the body. 
For though, when we confidcr tbc; na^tute 
of the human frame, we n\2(y draw , moft 
powerful argunients from reafon, to prove 

that 
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^kaX aWment is neceffary fot tb^ prcfiarvation 

of our e»ft^Ge; yet the wifdom c^ Provi* 

deduce bafi ticqc'left tis to the direction of rea- 

(oii a\otle in t)^(e circumftanoes, but has or^ 

dained ftated returns of apiietite, which 

prompt u$ to Qxk the requifke nouriihment 

for the fuppoit of Nature. 

Ii^like manner^ though wasiay^ by the 
help of reafon^ ^{cqyjst the oM^tjon ta' 
^oral duties, yet ^God. h^$ not thought pro- 
per to lesLYt us. altogether to fuch euidance« 
but haa implanted in us a fenie of thefe 
primitive principles, thefe Kmfcu ^Emnu ; 
^ by which we are impelled, without i^cafi>n- 
ing, to the difcharge of thofe duties; and 

when we break them, CQnfcien<:e never fails 

- - . ■ •- . - . . 

to reproach us with the violation, and to 
tocxnent :us with jremorfe. 






The ^icercifc .:^ tbc faculty if reafon^ 
however, is not without its ufe: for there 
are many ^ifppfitiQns naturally well in- 
qfined, but. when they arrive to that ftate 
of maturity in which the paffions grow 
ftrang, and the objedts of defire multiply, 
(beti appeaiite gradually corrupts, and often 

efFacea 
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• Groiita, ift His' t^ol^dmnay fpeaks To 
Kghly-'of the Lawtjf Natafe, thit, after c- 
fiumwiiSng tlfe various * dutws Ft' inculcatts, 
he adds, That they wotfTd' he <ilHigatory; 
aitfioughVe fliould grant (which, he fays, 
cairfiot'Tje admitted withoiit >die l^hdft im- 
piety)' fliat ««5re is rib' SUjrfeme' fieiftg; oi- 
thii< -lie ife« -liBt fll^nttJiKr over htinian 
affairs t- ..:.;.' 

• 'fa' tiro •T)«n<iple,: .h6w«i«ri -JSfWwif is 
bpF«fea.by.;A/«irf«.y,„whoT«lk it^litimi- 
pbus • audi abfurd Wy ijoth^. . It is irid««d 
afefim* t9.'!fiqjpD&, thrit thBliM»5'<>f Natws 
^6\M ifcc oblatory, "mxtrd^c^noMr 
prsmt rfici^ V . Hacc^ronj^oat ulespp^&pTtt 
there «OuM be ap fuch thingfgs. Najjurej <>f 
S?hipfeG,9d 14 thie Afuthor...'; 









But in attempting to refiite this ftiange 
iqrpothefo.by argomewv. oPufimktf, has 
fa'fthfiSf &llcn into - an-^ inaftttaact. H« 

. TT .J * ' c. . . . , ..>..; f . ,jj 

- /r *i*»: quidem,, quar jto ^l^mH?, , locum aljaiian 
gotia homana.. Grot, dc Jur. Bell. fePac * 

." * argues^ 
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si^oes, that ^ d|efe.da£^tes ^of reafon j:an 
^^ in no foife have the force of i hxw i m 
« Law i^ecejSaoIy iuppofesjtfaie pq^^^of a 

/ 



•>• 



Nowy'io muh, every di£kate of j^eafon 
muft be a Law; fince reafon is the gifc of 
ibe Supireine: Being, and appears in a greater 
or leis degree^ according to the different 
powers of application, and opportunities of 
.improveliient,. whidh one man-enjoys above 
another. 

. - "V^hedier our reafon, is o^ the eflence- and 
iiatuce wih that of the Divinity, or of a dif« 
t}n£tn^;tiire9 isa^etapbyfica} fubt|ety, which 
it is quite neo^l^ to inquiry into. It is 
fvifficient, whatever its^ nature be, that it 
is ^ &culty which diflinguifhes us fipm all 
fublunary beings: and when we wander 
too far into the regions of metaphyfics, we 
return frai^ht with nothing but doubts and 
abfurdities. 



V 

• » - 



i *I&BL tanien^ Tationis dt^atr tunc nvUo modd pofliiit 



\ 



iiabere vim Icgisy qnaf necefittTid fuperiorem poiiit. 
•^ Puff, de Jure Nail. & Gent. 

Every 



\ 
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/ 

fee fUlfy ieofibfe, tfiit faift Qtefim ts (Be gift 
6f imt ftrpecJof ftidg ^ tait tM&.Ml^ 
vhicb is the medium thtou^ whiel» li j^ 
ceiVed his duty» muft make him fenfibb of 
iiitydvm df tteit Sbperior^ «fhi ttHhtm that 
t pemlty i6 anneMd »y the breaeh 66dttt 
^ty : fdr a i^mfna! b^img^ emkitm ofaiidfnA 
obftgetttoit) C2tnn<K hot AfppoftifctttbejftrviY 
is greater thai! Vhe^^</, and libat the^ 
UtiOtt of (beh moral oU^gationf wiff ti^f bs 
attended with impunity.. 

That m6r*l fenfttibtt uhWR #e«alf twi- 
/^^, at^ Mrhteh, aectx:dhig to Ite lettfMd 
SMefh 16 iiotbitlgbut l6e dM^atSdh bflfilt 
/tuixv wt)tild dbHge' him iftr Ae dffehtrjge d 
Iris dtrtyi stnd deter hitft from the h^mk 

«jf it by the dfc*I of the tiatowmw ^ 
nalty*. ' 

ex obligatione, (juam ita vocabant, natuciK qiUilbcM 
que ea fuerit, {eu> ut Cbriftiani dicimus, ex nezu oon- 
Icidotiae, (bi cooicieiuuei foro^ ei qui vJQlarat* proprio 
e^et adftrietus. Sel4*(fojuir. Nat. &^Geat, 

The 
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tMMOmeii *Hd HU Only liy « Idog h&bi^ 

(fidd af evil fhiiriieft c«i^oHitf'(keb ta^' 



4- 1. 



The dt^btes of Nature therefore beii^' 

dietary, nM e^ety of^^tt 0<icel&tily 

^flil^fiiig fte-^eXiiiAKe 6f fattK (aptSr 
jtej-, «JfK>"h8S pd«fr6r to ptnfirti odf tKWf-- 

pithips beletf to & d<fttiitba of ^ t4# 6F 
Wittore. 

right reifon, pointing c^t tbe mora! ttift)i- 
tode or moiml /necdfity 6f any adion, from 
Its ^lgro«Me&e of Uift^eiSftieM ^If the na- 

(hewing fuch a£tion to be either enjoiflcd 
or prohibited by God^ the Author of Na- 
tur«*i ' - ■ '■' ■ 



. .i - » 1. 1 - 

...."> . > . . • . • ' . . • < 



* juA nfttnf afe eft dS^men i;f^ . wW$ Mdioint 
a^tttt alicuiy ex ejus ^onyenwatia nut dlTGOftv^niefttiii 
(um ipfii natura rational!, ineiTe moralem turpitndi- 

neQi> 



I 






e» 



^: ffel^s .%V Ae^. cm- b^ jfio :<4]{9^ hv 
thsLXk rcj^n.^ jind the ilunc.defi^tiopcjaef* 
fed is ^given by Pki^ Ckero^ aildl; q^ 
ancients \ and likewtfe by the audior of Doc- 
tor and Student^ Fincbf and o^^i^ more 

modern* ..... .^ 

• - - • • *- ^ * i 

•. . ' . • • .. - ;^- V ' -** 

(l€iiinition5« To ti:^t otGr^mUf be ckj&Qa^ 
That it uill remains obfcure wha^. th^ip 
actions a^e which are in themfelres unlaw^- 
ful» and by what tolcens they rngg^bc-^C^ 
tuigiulhed from othery.— And ^gpin^ Th^ 
ilo actions are in themfelves oUi^tory gr 
unlawful, until fSmej are made ^ Jby: . fyfo^ 

To that, of fib*fc/f h« olgeflfc^.^ 
reafon, properly fpeakiog^ is^ not the Laif 

nem, ant neceffitatem moralein> ac confe^uenur^ab 
li^naore Naturae* Deo> tal^m adum' aut vetkrt Mt 
prsccipi. : Grot, de Jur. Bell. Se^c. 

* In obicuro manet» qutnam font illi a£his in fe ii- 
HAtif &quoJ!idicioaba]iis aftibtis liquide intemolbft* 
<ur.' Ntillbs afttfs bh fe -efle debitos aut iirickos antt- 
quim per legem tides fitLiit , Puff, de Jur. Nat ; & Gent. 

oF 
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^lH^tiiit, Ijot. the toedSum by whicfi, if 
ngjftfy 'a^pWea, tfait kw may bft difco- 

■ ' < -•.'. fj >;. • : •■- • ; • ."V 

Aobordihg to the ddftnitidn' which A^- 
ftndorf has pvcn^ the Law^ of Nanire h 
that wWch is fo agreeable to the nttional and 
focStViidttiTe of nian^ tlAt without it into- 
fcfridF^rafinot'iubfift in honeft and beacefol 



lY' *-^ '. J , •' ' ^' ' 



*;>'^lsaaffnfcion,^1iowevtf, fecms fatter tp 

^eftribe tJfe feffeiaE, than to explain the ef- 

feifcfe 6f Bie law m quettion. Ke verthelefg 

if imy^b^iife in afttortaining the meaning 

irf'tliatlaw. 

■ In ordet pfoj^y to define this law, tve 
bi^t lindoubtedly to reCiir to the nature- 

♦ Ncque enim ratio proprie loqiMHido eft ipfi lex 
teiwi, ffiJ nicdiiwn ^q Hte ufiirpato Qla cognofcaiiir^ 

Puff, de Jur. Nat. & Gent. , 

^ f Ifla eft'qusp <iHnj ititionaU & finiillnMura hiomt*. 
wi ita CQDg^uitj lit hpnjano gencfe honefta & pacifica, 
ftcictas citra eandem conttarenequeat. 

Puff, de Jur. Nat. & Gent. 

G of 
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of majokind, Man, by Aaturo, bMfurapr 
tj^i^^, and d^|)f)iid9i| to. fpciety ; ^d reafon 
inftrudts him, that thofe adion$ are I^iwful 
and obligatory, which are conducive to that 
end; "juid thc^unlawfidf ;w^ 
trary tendency. . • . . 

^ Reafon likewife jsfoi^ins hiinr4|i$t;atti7 
dii^ QpP<>fue to the focial eii^ ^r^. "^"S 
muft be Vepugnant to the will or c»mman4 
of that Superior, from whom he derives 
his ^e:!(Utenc^ ; and that <:ertain puniilinient 
muft attend every fucb tranfgreffiop. -r— -, 
Therefore it nuy be f^^id, that fbelumytf 

Natwre is tbu fycnky^vibkkJiem 
nioral dutici wbicb every mteUigfnli k^K 
is obliged to obferve^ under tbe unkm^ 
fen.ah^ of tranjgf^fig, tl^e viUof ib^ij^ 
prior 9 from Vfbom be derives Juck M ^<^ 
tional faculty. 

* - ■ ' 

The meaning of the Law of Nature, and 

the obligatioh it enjoin^, being afcertaincd, 
we (hall with greater eafe purfueour in- 
quiry, and examine what are the Rights of 

Nature. 

*- .^ •..-_. .. C H A A • 
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Cy*//6^ i?/^^x 9f Naturt. 
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BEFORE we attempt toexpkin the 
^R^hts of Kature, it will be proper 
ta afcertain what is mtent by the word 



•.t 



(jfo/iW defines it to be ** a mdj?al quality 
"belonging to a peffon, intitling hiittjultiy 
.f * to do, or to have fomething ♦.'* 

i Bttt "die definition of P$^enJhrf ieedis M 
be more ftill and.preciTe. - He fay% *^ It li 
.^' moft frequently taken for that moral qua- 
" lity by which weexercife lawful dominion 
^ overper&ns, or lawfully retain ful^edts ol 
^\ property, prby virtue of which fomething 
** isdue to usf*" 



\ . t 



.* Qualt^a^ .mqralU' perionse coinpet^ns lid al!qor4 
jtttke liaBeiiduni trd agenkuin. Grot, de Jut. Bell. & Pac^ 

t Frequentiilunvm eft ut accipiatur ^ro qtialiti^te ilia, 
morale, qua rede vel pef (bnti imj^eramu^, Vel res tene** 
mus, aut cvjus vi aliquid nobis debetur. 
'a .', V Puff, dejiir. Nat. Sf Gent. 
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In another place, Puffendorf dtdmbs Right 
to be " thcjilierty which ievery oiie has of" 
^* ufmg his natural faculties agreeable, to 

I • ' * 

.* right reafonV \\. 



, ^' ». -' 



Rights, therefore, may be confidered, eP 
ther as they refpied a man's perfon,' dr'^lw 
property. 



f »* <•' 



And from the foregoing definitions, ;itf 
may be concluded, that with reJ|)e£t 16 i*" 
man*s'perfon, it is by nature free, fo lone as 
he makes a rational' ufe of his faculrietsi So 
long therefore no one ought to relfauin his li- - 
berty, or d6 hini any fobdily harmi mttch^ 

k& oughtahy one to attempt his Irfe. • ' 

-, , , . 

From h^nce it follows, that he may k^r-* ' 
fully defend liis perfon %ainft zity violence^ 
Or injury ; and if he cannot otherwifc pro-' 
teft himfelf, he may flay, the aggreflbr: 
for reafon direds every man to exert His 
natural faculties, in order to repel force by ^ 
force. This right is amply exemplified' 

* Libenai quflim quifque habet fecultatibua tiattirali- 
bus uteadi fecunduffl rej^tam rationtm. 

' anjl 



CRI^Il^At'. LAW;- 74. 



V / 



sgofl ipoft eleg|antly^.44fcribed by OVvfd» in 
he bratioh for ^ih. :. . _ . • . • 



v 



A m^h too has not only a tight to, rep^: 
pcefent a£b of violence,^ but to prevent fuch^ 
adsy f nd to, take fecurity ag^infl; fiHur/e at- 
tempts tQ his prejudice : for no -man who 
has juft caufe to fufpeft that an injury, ia. 
meditated againft him, is obliged, to wait 
^ poftppue the . means of defenge t\U t^ie 
<tonge^ap^Qa<^. 



/ iv ;-• - 



3VT^n^ howc^cpr, he has provided fer his 
g-efeivt ftiifely^ and .obtained reafonable fe- 
cujriQ^Magsiinft future injuria the I^a>y,of . 
Nature, as Mobhs .very jtiilly obfcry^ copi. 
mands him. to pardon. That law^4ii;6^ 
men to be merciful, and ordains that no re- 
veng?, be t^ls^n.pn CAnfideration &kly pf tiie 
offence paft j that is to fey, the Lai^ of Na- , 
ture ^njoips^ th^t after^ reparation obtained, . 
all revenge ought to tend towards the amend- 
xnem of dtepertbntfflfeHaiTii^, cjr of others 'by^ ^ 

it bmy confidei^ the i)fren€e paft? -i^ tiothing^ 

but triumph and vain glpry^^ a,n<J is dire<3ted 

lonoMend. > 

G 2 With 



7E CONSl^E'R'At^&l^^ ^ 

WWi rtf^eA to property tti a^te 8f tHtj 
tortt while all (Ubje^ts lie open fttid tn'cdm''' 
mon, ft ridit accrues to the firft occupant 
Xii^ tife of this udiverTal right, IkyirGhtkh 
ibpplied the place of property \ and Whitcltncf' 
any one had ukeh pofltflion of/aflother 
could not take from him without dotn^lnin* 
injuftice^ 






This Right of N^turd i« weH iB«iftniletf 
by Cicerd, ie Fmibus. *« As irfilheat^e,'^' 
fays hct ^ which is, in conunon, tbe place 
^ which' every '-rtftii oAcripics, imybefeid 
♦* to belong to hjm; >fo, if we (lippdfc d^ 
^ city, or the world, td Be in C6mtriimy^fee 
<« thit doctf not invalidate the right \rtiicli* 
^ every man has to his ac<jttifitioh& f,** ''^ 

^ Ttitt nfiil vniftHalis erir turn rice piropilttaitb, 
QsiA^od ilQifque fie arripuATnty id4ta?n^ei»8b«rni& 
per injurmm ©on poterat, . • ^ ,^\ ./ ,. /, 

Grot, de Jun ifcU. atfic, 

ttsnen cici^teft ejus eum locuniy qnem quiique.oca)« 
parit : fie in: urbe mu'ndove commuhi non adverftw jvs 

> . • . ■ » • • , ' . • • »>''■. 
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) 



CRIMIM A-t-IfcAW;- ft. 

Qffiibai^:&ys,- ** Xa a Statft. of Nature' t^ro-: 
^i ia ^hor^vaie proper^^ hut it become^ 
^^ fnch by ancient oc$u{ffm<^ . of fubj^^ 
*' which were once in coraraon, .or by 
*< coacfudit; by opetatibti of Lawi.by co-' 



- ObcttjMity, theref(»re^' in a Stite df -Na^ 
ture^ beifig the only oieaM ixy iTTh^ch ^^h^ 
jefts of property, which lie open, cm be ac- 
qioS^ aiidmanie* priyaOGr:^ anil focfa^ <oc&r 
EJantf^ ))^i^ aa a£\! of tiie bod^, MtUt ^ 
ti^nA:^ :'it may beprop^r tol conGder, -^he^^ 
upon ^the' ^wacancy of thcf fabjiedr o? ttuy 
death ;of the fii^ioccupanv the right of'tiie:r 
next claimatit muft likewife ccgnmQncb byi 
occupancy only, ^ - .'h -':t 

To Aate diia queftion in a clearer lights* 
it may be ^^lured, whether, in a State of 

Nature, property is derivative, or in 

other wcMrds, whether children • have** a 

.T^S^t-Tati(tein privata nulla oatura, led^aut. v«terl 
^^''patione, aut qui quondam in vacua venerunt, aut 
^^^rii^ aut lege» paftione, conditione. forte. 

G 4 right 



t4 COKStDjyiA^tOlbl5>M 

right to iNitrim0fii«l poiT^ons ^ter ifac 
death of the parenit ..where the ^ther makiess 
90 declaration ^f htifnindr t6at they ihould 
ftOt fuccc^ to Wspfoperty, . 



f I 



^ & is admitted by 4i0fe ^o Ji^g^sik^p^^ 
derivative rights^ tha& % father^ aj^cbeod- 
ing hia end, may, in a State of Nature, 
make a oQ&dkiraal gift, mvfi^x^^i^^ 

-Horarever this inquiiy m|^ zlB^ ig^ti 
9sppm foreign to^ the iMbJ9^ ^r^i^ti^^ 
ija^ yet it wU W .propcPto^^^jr^n^ 
with particular attention, a9 the reafpmng in 
^ enfuing Ascets^ widb re^pi^ tfit^r^^^ 
itt Criminal Cafea;: will depend altpgc^h^^^^ 
the determination of this qucftion.: .. . !/ 

• % 1 . 

■..».' •»-*!. • • 

■ ' * • - ' ' f , * -^ •*' » ).. .x\„^ , ' 

» ■ 

. > ■ t ' * « 
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^ * • -^ • • 



••• • *> ^ 



'^OM^, \vhofeju^ tote 

jjy "highly refpedfed, ^hivie^rgued, that, 
ih a State of Nature, on the d^th of the 
filtft occu^nt, 'the firtgwSk Texi^crts tti {the" 
'COTOtttoh ftofclti'M^ cqp«i 

"to tfietMtn of the Bcxt occupant j; : 

_ . • , • r 

^ Btiir^ this' ' argutncnt feems to conHof r 
'¥^nm a-St^te '6iF •>Iature,a]B a arenmre 
governed SltogcAei^ by appetite, without 
any rational fenife of right and wrong. ^ 
But confidering Man as a compound of 
reaffjn, as we» '^. of pafl^n, the very na-» 
ture of his compofition will afford an\ 
an/wer to the argument; for men, even 
ih a State pf T^ature, " will, by the light 
'¥\^feii^pet<^e^ and acknowledge the/ 
rights wbich children derive from their 
^ parents. 



^ .COmm>SKA^!StWt>n 

State of Nature, t\v6,«p4. «if |Wop«s*y-.:% 
fubfiftence; that we canQOt;;,ajpru;^ ■fl;!^^ 
than we can jafe^norhp^ it^oq^^ 
^e fivci,^^ ju»,ttpabl9^o,f .ifiBJi^H ^ 
That |» alteifii(>^ arifes^fif)n^./;i|i^ip^ 
llancqji; of. .iBaprjroein«pt„t>^l. ^ij^^ 
<3aqugl| ^ ths thing jt^pr^ed^^fctt^V!^ 
more adv«mag!BeBt;to«W^3^W^ ...... v, .t{ vjj 




' • { y ««i 



. To this U rafff be 9bie^l»4,|.tlg|t(jfuch#r> 
aKoltttc Stat» o/ ,KapiretA» ^^p^$0^qe^ 
aa m trutjj newt; exift^rf,!; ^|^^ fr«^ feaaj 
ccmfideredfin fu(^ a- de]^f|i^blc ^t(^ .as^ 
the Foct ,iigurw tihens ^«hi|^vd(;(^^ 
them fightitog ^0^*/- jfiiil^ #.r«#:r 

»• ? , • 

;, Btttnufvea :a(toitting,,ilich->«^ Jl^t<^ ^y^* 
whenr wfe-Ay,. ♦« that the ^ji)£jpwf(E!rtR;|^ 

n '^ 0-.. -: "..ri; *.Vf4«ft- 
1 






f - - '.« «, 



draw the line and deteritiinie die- t^utMltitlfi 
of this fubfiftence ? What will be a copious 



rigJit^tS'^tM^ pBiie M d<Xivi{>ics,'-a^ a'totli^- 
whdn^o^d^^-biift^^Mif iBtet fpacfc. "Soj id 
fuch' a State of Nature, wherein all thiflgs 
are (ditliAon, a mun who can nfe a d9qble' 
iJbttioti-^bf '(U1fllft]4iBfc'&, iias'asgcJbd-a rl^ht- 
wUb 'lllkrtrt'- W-'^hcfiSxr * wfo iian 'uft{ 'bti^: 
hatf^-qoiHtit^'hfiFib Ks tntri'^tf.' '' '^ ' /' 

".Ei^li^'Vfiaft^ h'a^tl^'Hglittlre'W -eiteh*' 
flv^'Ta^ W'»a8^. ^WlSsr^fdf^, 'the"*"erid' of 

^Wp^i5n"^a'*4bfifei^ -^ -fflere 'fublfau ■ 

eiit^-fe»ii"fcit<i^ift iWf} for iidWe-tah' d^^* 
■•''^^l"n termine 
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dci?ei;inin<5 hownnauach f»(iMsh»tcan *ii^ltl|fl»d» 



-But, ^1 t?at|l,-,th?.3Wfy;j|{a^;0f.A*.«M»--! 
going popofttion?,.fb^t,|j^^e:; 
to deny, tf»t tlwr8;iwi.4«g5{p j6tp»^gy, 
JA a State of Nature, beyond what is tiwef- 
f?ry % fubfifteac^ ,. ... -^ ,.,, v..t.,. „- 









.By fuhfiftenoe-is.jifitc tq:be,J^^ 
nat wrovifipn -^whkh is 4a,^ufdy,,i^ij^ 
fir for thefuppor^ ofi iifo;. tritheytjjr^, 
fpect tp cqnvenienott whiehjrend^ it ^gijj^, 



able! . 






.rn /i .f. :•••■'■»/ 



iWhp It IS . faidj Ae?cfore,;;«, ^,;.,Wi 

porhQld ir.lp^gee #i9,.*r«li^^ aod^^. 
^^ U IS enough that the thing improved bc- 
** ,C9rne6..rnQ^e Adxanu^gjCOjUS *> owfeb^afi" 
it m^y be Aikcd,.wb^'^do .the,l?,Sl«i^?,p«hi 
now, ,/ and ^ F^yj]^^]^ «i*^w<f<^^r«in 
fertq?^ Certainly, tq fqm? i«h|a:,fubj^'.^ 

, : prtjperty' 
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fuJbfiAen^V ^ 4hthiiig ki}praY«dr id^fim^* 
tfa&ng more than a fubjedk dbfohitldf wewC^: 
faty for fubfiftence v fincethe word improve* 
fnerii ia^iies> tjhkt k -was^ fuflkiac ibr. dat 
purp^be^r^vbut thati ^y^koh jatprome'- 
nveat,^ it i^ n»4e ftiU rinone advaatag^tislto 
us. Confecpaeadyt as it is noc cooimded^ 
but that the improver htm^f may retain 
the thing improved, it muft be confefled, 
thai4» en4 of (Mper^ is i^^ 
fiftencd^ 



« ■ • • •*• 



In &£^5 Yuxm^tXi t)iere feems to be no 
foundation for contraverung, that every' 
rhan^ even in an abfolute or hypothetical 
State i3f Nfttmre^ hiifi a right to retain as ma- 
ny taomt fubjedls • a3 he can acquire. Gtfh 
tins fiiys^. that every -maii' might feize as 
much is he could 'to .his own ufe t« And 
he a4d$»: i^: before cited, that what he had 
rajal$eQ peffeiTton of, no one could take 
fron^ hii9 widiout doing him injuftice. 






. t QdH^.^hoiniattiii adifnos iifus i^ripere poflet 
^TkpdveUet. Grot, de Jur. Bell. & Pac. 

Man^ 



he makcst no decUncioii. t<K- tbi^u«iilb||^ 
The modes iodee4 id vi^h -.^ fucccfllo^ 

(McsikIb^ avB o£{ioiiii<^e-KDd'O0rU itt^itni»T 
^f^ butthe;()|g^-of rocqaSEnofiji'^ i^toj^ 



i ' 



• r 



J I it 



1 » 



. « 



;>; 



-o^ii 



: may I10re.be ucUfod* li^t^ ;u| ftn&nc%'j 
perhaps,^ children, as fuch, can iicvier; Iw 
coniidered as in a State of Nature. Wl^vb^^ 
ever fhey may be witl\.relpc£k to others^ 
yet in relation to their pareots^.tbey arexoA^ 
nested in ■ a focial ibue^ (upported by ic(g«£ 
procal duttea and obligations.. The ^tfaen 
is the head of the family; heprpteds.d)eisx 
by his power, an^ nour^ljies diem by his 
a^feOion'; confequefitly^ in retui^ foe: tfaofe 
benefits, diey oWe to fakn obedience and 
fiibjedtion. 



When the parent is no longer in betngy 
to difc^arge the tenddp offices which K<k 
ture enjoins, reafon prockims akfud^ thoit' 

his 



iSmifi i6m ib lliOuU dett^eiii ttuft fbr 



1 

'%^Vl&!5n::jpfiByc 1^^ l«^ £va«atrd from 
their p^ren^ and at the time-of bis deatl^ 
may bt in * cfipii^ty qf proyiduig fuhGft^ 
fiiufarrfiff :%h$mfttV£^' ahti coofequcDtly can 
IwV&^^til^ o|^ fliccQ$oi^ to thdr parentis 

ff 

rs^ll».<oV^'<«}# iiO!i^ wUldcpdnd ia 
a-greatrtii^uiss Qfi the force of that propo- 
fftfoiL' whitV coBfines the end of property to 
ficbfiftcaice^' ..; - ^ • ' - • 



. •• • • • -•« 



/^i^sdflsittiiqg: hQweyer thtt. children. may 

\\^ pi)tM#^^ i^VanMiOr prQYiQ<>n, y^ it 

has been (hewn, that every one may retain 

as many vacant (ubjeftsas he can acquire ^ 

a^ tha't no one pJin, without doirlg him in- 

jutf f<fe^ ckpipiv^ him of his acquifitions. As 

oAcns t;hei«ft)r€ ftr<P uadetiiii <)b3igation not 

to 



child, who is his ofttiM^-i^^rel^MlViil^i^ 

"^ If'diW father hb l ri^, mn^iditSoh 
•df death, to make laf -dolttttii^Q ffr1!i^# 
th^ child, .(^ial^ v^eii^he' dies' Sdlt^' 
iiiaking ahy d6&bMdon<jf bitfW^^fK^ 
fumption of natoral alftftioa vrhidiiffldea 
are bound to fiivour, f^^es si ^e in the 
child, preferable to all others ;''ftiiP^liBr<t 
the father is filent, he is fuppofa!^ aOri- 
^/sTi obfeiVes; to hate intended -^Hiiilid^ 
Ismoft juft artd equitibte*; ^ ♦ • *-l e'^^'^^ii 

*. '.I .-. m. %■* ^ , r«k* 

• ' ' JL \- ''"'-' ^'hlhtt 

^ -This derivative right has beto^it}^^ 
Ijsdged in all ages, and in alf edtiiftjid^^ 
Groiius zM^P^ haVe tWttt^ti fitS^jf 

to prove it to be a right df Nature ^ 'ilkt 



f V obkgktioi^i^ecedeJe droit: fttftittftid'de^oii* 
ccyoir aucMn ^}t,jl Jint tOHJopiripXiipp^ftr ll«^!lf 

qbijigatlon fao$ rcxiftcnce de laquellc il q'y auroit {ymt 
dedrQit: ^ 'iPrincipes <iii Drok Natu^^! ' ^' 

♦ Cryittxt Td Vdliiffc Vbd «^^ 
ncftilSmum eft. •" ^i v • f * i 

. Puf- 



i 









:n<|K.5^P«^9 »?. W* fi*9»4 ijHftk. t(> the 

^^.,For ,tbe (;hildrcn ought not to lay up for 
.f^,^|»pp|i^ itttt the ps^cius fpr the chil- 

*- J^<¥*i ^^.y^i ^«»"»? «o<i»ny»i ^ «*»« 

T^/^^^"^^ ^ ^qfei«dt|ieir qkiip, 

fidoDs^ fNureoti are under 4Q.p^}igati<m c^ 
tranfmitting to them the fuccdfion to tfaiof 
J^i^tper^ } „i9^ . M has been intimateci be&re, 
ffi^^^ftiw^.fi^qn.pije %o a^th«-, cr|»te« 

cHr,. nfi^i?!- .'>.•■••.;» •■..'i "\ '[• i ■. ' 



r r 

I 



TJ 



fy.!^. 



>n)^E;^Aqi9««pts^iWl»o :^oked.;ii)to tl^ 
t<ifli<^NcRUiek'l?ai<i (wki defn^ence to this 
fi^^Xi^ey^iij^ot fuffi^ parents, to ^- 
^1^* llicirjprp^^ to the prqu4jce of^tfeeir 

AHdten. 

I -I H P/«/» 
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^'>i^/^^''e<mfi#s tfir gbodi bPthe dMt 






not- i»fii^oWfi; bti^ Ms (hmfly>riAd^ii 

dren. Tadius in hisMcodot oTilM^iMi^t 

C«mum fays. That eveiy one's hdts and 

"Ihcc^flors^ wicFc ?fe chiKlrtn';' aJiB'lo/'dne 

; -^ a rigfet tb- make^a^vilFf . •■ ' .tHt.to.'? • 

.,»-•. r,— - f • •♦- - . . . ^S • » V. ,' ' 



< ons of the father to thechiMf ^t^ibfiMLoi- 
^ fufFer him who has legitimate children, to 

< rti^ke a wili/ ; An^'agdihj fit fiyij '^is 
li6t kwftrl for My<>iiie to be^ueatk or Hian^^ 
|erhis ptcpperiy; wrtJkmt th6 tonfeiif df hi* 
cliifdren, IF he teaVearTfimtimate itiiiis bchiflti 
hiixilaVhis d^ath. ' ' - j. . 

;Vl^'s, w 'earri^iig thcHf^of 

fchiidiffeb tbi Vety^gteat '^l!tiit'v'in»^^j*« 
naturally leads to the confideration of a 
queftion which has been much debated 
amoiig the learned*; diat is, iibrtHi&^tbif 

• ^ - cj . ■ ' ' ; , 

— J" I SI ' '• 



r--.! . 



OV.*^. 1 



Yizbt 



f |UmHuA(|«.LA^. H 



i ^. ■ -• 



twrttr Aod tbf^;dij[o^(»i oC tt|is. point Vill^ 
tt lis preCiimed, place the natortl . n^t 




It may be proper to prcmife^ that ^ 
word WilU ishere ulbd in an enlarged i^^ 
as doo6tihg an inflxiunent^ l>y i;fi4iicli* iiQl 
jfcMd^'Of pv6peif^, wbethcf W «r peifo*; 



;]be ttailfitattted* 



•■»..*...-.. • 



J 



« 



r 
i 
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i- 



»l , . _ . « "^ 
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Ha S-ECT. 



I - ^- • 



^4 GGN^ipiMaJBQHil-J* 

': : ' '- Kn./ 'gt It-" C' ' T. *^ '^ *-'fll}^ ^- • ^''^'""*" ^"^^ 

mily ts a Right ofNatm, 



*^l 



:.i«.» 



./«a » qf opinion^ tijat tl»^ 

under wiow form.^.^.pfffi9r^ 
Laws; yet the fubftance of it »;;45S'B^^ 
from the general dominion over property) 
and confequendy is of Niifurjil B^.} 
can^ he obTerves, alienate my prop^tft 
not only abfolutelyy but condittonaii^, J)0j^^ a, 
only irrevocably, but with power. ' of V<?;jij 
vocation ; and yet, in the mean timc^ /er^^. 
tain the poiIefl[ion« and the full rishtofocr... 
cupation *. 



* .Quamqnam enim teilanieiitiiai» ut n&us alti, ibiw.^fi 
nuuA cerum tcdpere poffit jure civilly ipfii tamcn ejus' h I 
fuMUtntta cogimta eft .4Qintnio» et eo .<b^ /ifn/. M«i»^a« >'^ 
///. Poflttm enim rem meam aUenare 4Qii{ptftre'mQdo» • 
f$^[3r^fiibraR]ditioiif y 9ec t^tun irrqrocAbilk^, • M ei -^ 
revQcabliiter, ntqu^ etiam fetenta imenQie {leA^fietf!^' 
fit pleniflimo fniendi jure. , . ' -, ) o . : v / '^ 

^ r Grot, de Jur. Bell, ac Pac. | 

:, I: : Tuf' 



hiffmiorf exprefles his doubt, whether 
r/mi& optmon of Ti^/iB^«Kf isiw^ j^umjed. A# 
ilriofe fu^e£b of property, fiiys he, over 

the ^ii^^^afi4 fs hv^pnot^ Af&irs^ no l^^r 

concdrh uie dedd, therrfore it does iiot(eem 

i]keeeuary that fuch dominion (hquld in^ij<}e 

ai^^lty bf iti^iing of our property tj^ 

Ota ^fttsl ^!fiut it is firfficient if every oni . 

ejgri^ iKaiii9l6d of er his property while 

h6 flWfi, ^^itfeout a power of exti^nding itSe- 

yoaa^lifef, : / 

• « 

tWen proceeds to (hew, thi^t 
th^ "eMmii^ the tel1batpr*s \eftate. an4 
-effeifife, hia]^ refufe or negleft to execUtjp 
th^^ Will : For which reafon, he obferve^, 
the^ Aficf^ts bound their furvivors by raii 
oath to .Mfi] their Wills; being cpnfcious' 







f Nam cum res illar, qnanioi dominittm eft mtro- 
du^imi vivis KomfoilMb if^rvitint» ad monrttMs au^m 
res Jramafue v3k6i nmj^Kits' tttfheflLnt: Igttilr' lioiir Ha ' 
neceffimiim'TfdetMit!gir/iic dominiciin iA-ie>^ontifieret-^ 
factttoiim^iU^t^^^i'qiiid ctrea res ^fictijtis pbft iJLibr- ' 
temxfebet fmu^ 8^ fuificerc poteraic;- fi qiiii Tiiaiit)-^ 
tefltfliM!^4bli^e€l8s lia%em, qiiotti^ue viveret^ ndc eani 
ultra vitam cxtendete poffit, ru j :•. , 

a^'q:^;? ^'y-^ ■'■■ Wr; de Jure Nat. & Gent. 

H 3 that 



^ >* 






V ' 

tint 115 huimh tio wag obligatory/ And 
nfter tidflg marty iti^hcetof^the'violAaoA 
dfTcftamemary Wills, bj^thefurvivottof 
iSgit deoeafedy he condudes, that it is v&n 
to make difp^&dons concebingpropeity^ 
vhicb the difpofer cakinot i^te^t^ and 
ivhich his furvivor^ who tni^ wiS 

nott- 

Neverthele^ theft ot^eCHons imde bj 
h^pmioff^ do not, upon iixaniinatidn^ ap* 
pear to be well grounded. It (hould ht re; 
membered, that the queftion is about a 
Rigbt^ not about the means or po^i^er otf car* 
tying that right into efFeft* : The right may 
fubfift, though the pcrfoh in whom it is in** 
herent, has not the power of cxercifing that 
ri^t, and of dire£ting its incidents and con- 
fequences agreeable to his ihtentibn. 

The propbfition 6f Puffend^f^ wliich 
affirms,, that it is fufficicntTor every one 

+ Cftrahoc vani crat difpofitio, qiiod fttcrf ittJter 
nte poflfet, rclfcjur qui potcrant, noRent. 

• PuiF. de Jur. Nat, & j3ttrti 

: i to 



to tS^redotmmon over his property while 
"tjc livcB, \* i^Ot well fouodei ' ' ^^r 

, Tfil'WiS'i l^v?^ ^^y ^^. thcmfelves, 'thit' 
propofition might indeed be. granted. Biit^ 
it may W alked, Why Ihould not the 3omi'-^^ 
i^.OB oyer hii prc^pierty be as extenfiver a^ 
the: si^Q^oBS of his mind ire enlarged F 
Ais l^s ttfife^t^onfi and wiihes extend to thV 
ca^e.<of poAeritj!^ why finiyld opt his power 
<ha^ Im property be coextdnfive for tfaeir 
benefit ? S^k. pti2M:ipl€ss are ibrel/ m^ 

•*-••■«- • . >-• •••■^ 

. It is t<>. no puipofe to argiie, tluf it is 

vi^m to l^ke^i(^^ pco^ 

peisty, yhidi the difpofer cannot prpteft; 

and which his furvivors who, might, will 

not: for his inability, and their difmdii 

nation to carry the wifl into execution, only 

proye, that in- a State of Kature there isu.no 

method of compelliag men p dp what in 

confefence <>Hght to be 3one. But this does 

,flPtat ^U ipy^didate, th^ Qpinjon of Gf^ti^y, 

tfaat the rig^QtnK^iDg a^ntiU is a.v Right 

of Nature. '^ "*' ' 

ot H 4 Befides, 



poGtions are not repugnant to theliilr^ 




ftniY romt. ironr tne nature *oi 

over property . .-/-vo/ zi jjn-s.ji 

there is no^iing wUch prdfii%9ts iS^^m^ 
tranaferring his" prbifcrty toiii^tfT^y^lHltfc 
tanle time refetVing ft tdtibiflS^^ft ^^ 
^imfelfwTiife he Tivts t. ' • Wl^'^^SSA 
^and (ays, — ^The qnefticMi is^'^^HI^ftSlidi 
^aBout i^cb dirpofmons^ as coiieeADng tl^ll 
^f which a proprietor difpdfes ^^^ ?«»- 
perty; ' and at fthe fame time rcftaili t^li* 
^fty of iltcring his Will to ^fteL-tefcsito. 

'ihidfit, fo that the right of the h««ir dCMWWl 

" ^^ MefDbftdh idferaerik juK IMttimifeimg^MS^^ 
l5tf»j)offit (tenuis tnkm^ff^^ftfpi ^<!J^£^/WS^ 
J9HOIU «^9 ^t e^fediu&xoaferre io tcmpu^ ^o niiunis 
dominus non fit $ ita ut hoc tt domiiiil liafim h^caDm 
aligua ratione refeltet, Imud ^uidquftm adparet. 
'• ':" ■^■•^- •^^-^- ^'jHift *l J*. Mh. fcjCkift. 



fvoUbct 









:.;>( *in? conuncncc 



"^WfesJerij Of ?fr6-- '-'-.- '-" -i -J 

llereaoe is (a extremely nce^ ,^t. it j6b^f 
difficolc toi conceive any reaCbbaUe ^imd 
iSMfth^^fi^l^f^-: X^ -J5wp*itipii , of, it, 
iMMAenr. ;lban».4o. r^. <m. th$.,excep^ 

«|F mp^»m!9i 9^ hy^hfsl wbich jttie 
dblfie(.:r«(»4^ « « .W«ci» of ;4ai«|i,atiqa. 
fbrOwfifiki^ >4t fi)^ it muft be ailow^ 
sCbilt AnfiWSS^.tO AQOtha, with a f ftfiTV^- 
.4Mi| fl^i^i4P4i^Mi>^ right,. is mere ftridlya 
4(KldJ^ ilf;i|gfnai;i9ik Bii.t.if We cpafider* 

imrfxn^ f^Nffo^ to d^qc. it, ,to be nothiQ^ 
more diah a declaration of our will with 
?ieg*Mtti)'«the:fiKCfffiw.tQ.ovreftate, v^ch 



#ey'iili^af 'any timK «t:oHr pleafuie alter 

iffQ^->?^^l'^ ^ to malw! \tie right com- 



** ' : . ! '^v- 



*f No* liM df IttjUfiUDdi ukimk difpofitiorfibat 

^Ija^ftio eft^ quam <k ilUs teftamentity quibus quit iu 

1^ fiiis itb^iHiU^h^ utttcramem taanf ^ mafuidt 

"^iuFMrii^W fbt Aild, mincut^ naqne iisi^i 4ictein « 

Jionc tf fbll^ jiu <iii^ipfi«s Warn jbdpjk 

PuiF. de Jur. Nat. & Gent. 



99 C.0W$jpi?i^^r/l3QfIjf^« 
ht VD nsafon. why a PfPpn9Q3fqjim;£,jio^ 

din«, iridL power of iefen9i^«y o'^jifiyDiBii 
ttawgh not <• ftnai}y««MtobaMiqii^^ 
is «8 Mtnnd ite4 tieocffitiy a eM^Jdeac^ief; 
the <lortiiiueM *»er proffCriy 4«r liw^ #tiD«^ 
fer* in a State <£ Nottsci dtsmii^ i^^ 



Tttl&lU « ■ ". . ,>.;u*i 



Thenq^ theteftameoitty )i^t^,)i{n»e^ 
tie » Right of Nature, yist if ]ia6;.:bfs(« | 
Queftton, wtetfaer it may fa^ tpteq^a^^fpri&ii 
OS to jaftify the difiiriietitii^ of (ihiidnai^ 
Moft writen, however, have agmed ifatt 
chikten may be <lifil»he«jpd, .aad thjirw** 
tslttfiofl feoms to be gioiiad»d^«afott. . -i 



in bditt noAn poft monem noAititirqB* tame* teie 
i^em pre libitu noftro fit mutabills * reyocabilis, 



J 

B 



K 



tni pt6srea enotbaaCiij and'^bicutUijr kbaut * 
d(d£bd^; flkg)3du^ and ^ulln£(tu^d^:he cdtiajr ; 
jdlHy'be difi&hemed. His^ ^dcpefibtionr of* 

to ge the r ' f^c>m' the Tociprdnl ^dbli^ 
wS^iifil^ bd^Meb pormt itfidrdldU; aml^ 
iih^fbt^siiin^ ify^^ bonds of ntfiite; 
it is jdl reifeb that faeihoidd fo^t die 
wfnifiiB 'nddduK wMit tbcfe? mdcr ti^* 
G^//^; Wt^Gti it of' <«piniaEV ihat a di^ 
ifl^eik^ cHild ift eatided to aliment, uokfe 
4e has defeiv^ dntli. Upon which Puf^ 
fendorf obfervcs. That he can fcarce coh- 
cdvt hdw « foireto ndeftrre difbenibii or 
A^^yvAi6 itr iB Aich t penod of life as 
ft!r fikve '« i^i«^ of dtoeat :60m iiis'jia^ 
wfltir*. "-■ ^- ■-"* '''■'•* '- " '• '' '■ /- : 

By this 6bje£tiOTi, however, R^iMorf 

feems tc^cc^ne the xixnd ahmMa tofub* 

fifteiftce due to Cuch only as are in an infant 

"ttttch- &sieif Chmka taald tterer in* 



HbortfefiiiteriH:tftttet£iiHli«;fal'^flK »tdte conditutus m 
faa ipfi a paiente naluraUter nlimenta debeantur. 

tend, 



5< . "-^^f^ipm^j^mvMjn 

phcable to fometbing.diic i^hmism^ ®con 

' . ' -.1 ' ■ 

His nreining feems to be, that tfao^ 

th^ ou^t ts> leaTe.tbeoL'fuflideiit.ttl'iB^'' 
fiftenoe. And thtt opoioa dbemi «ii ^«^e6^ 
founded I for, though ^fHpetyVM^^tlit^'' 
may, &om vsrious cottiggeifcia^^^lfibil't 
pable of pcofvidiag for HaeBoSAvti^ti-n' udlr- 

Now ao had bdiariooi'. nHiftctKfitP €iSf^k^^ 
fat their title to ineri& "fv*fifta«l^&^il^'"! 
did not bring thdoi^iw aato jjIkr^ff^Gj^ai^: 
ud diey, who were the mftiM&ts^«^^''6f ^ 
tbqr cMfteqc^ are. boiuid id <^Haifl(i _„ 
mcMisof fupporting that eaftance, Wfcfcy 
the a£t of God, Or of thetaw^iit^nextifli' 

guifhed. ■ - .■ „-; :.„.: :.-., arri.v ,s) 

■-■'■■ ■ ■ ■ •• / r. ■.■.'; c ••!;■; ,■.;:•/}«» l''^^ 

Their extft«m^ ateae, then&ir^ 
ficic»t title to,«limeiit,.b«tth^lmv 
rlvatiyc claim to the convcmencicjs «nd m 
naipents ip Ji% bjit iii confeqaenpS^^ cfaeir 
merit,}; The ^ftis: due 9&rkTq^',iiiakAm 

Ok 
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'<*. 



nrm pti^iat^f if^en the parent at Ui[ 
dea^.makos no,4e<f]ai?tioD to their preju-; 
dice, .. , 

fu]^tie»i^^!tlvii5 :*^pb^ thcr; whde, it may 
bef^^rly tpfi^Tred^ Tliat nmix i^ a State of 
Nj^t}iji:c^:ij» iiatu-^^ 

ral* &pi^e9 conform^Ue to right reafon : 
—That white he tnalw«*fttehx^^^ 
his pcrfon ought to tcmain nrec:-^That no 
0Qi|r N? 41 lig^ cd fdfanun hW liberty, rhuch 
Wfc^to:do /Wm'i^^ \^]y lMtrtt»» or to. ?t* 
tej^l^l l>is49^ :trriThat in cafe of any injury 
ofi^jHftfeftcivd^ i^f^d kgainft ' 

higi^ h^J Wa ngljt to pifeveat the mlfqhicf 



in|0gd^, Void ib^ life ^ tojte^ \ii df<}er \o 6h^' 



ftiin!;iMcafohjibIp^.le^ that lievcr- 

tlicleis, wheahe'lus brovi4ed for his' pre- 
fent 'fifety. and fecurcd himfelf againft fu- 
turiiinjuriesj. 4ii o^ght tO ^rm)n tHc of- 
fend^' &: that Bellas i^'n0k^^)xij^6&- 
cute 'rtisnmge^ iit coniidftratibn* JSlely "of the 
ofFcnce pafti'Bal^f^f • d^ |^r^Ie only of 

ntyi>\ " ' 

And 



And witH refpeft t6 prdpapTf^ U«iay he 
concluded, That mtaHy m a Steto <^ Ka« 
ture, has tf'ri^ » ia diay vacstnt ifUb- 
jcfts as he can acquire:— That he latf 
alten ^nd^^ tf^])9fer , His * aec^ui^pQ^^ in\J^ 
life-time :-^That h? may difpSCb of. them oy 
will, to take effed * after*. hi$ death, even to 
the dilherifon.pf bis chi]4rea:— /^d .ti^ 
where he makes ^ no declaration oflfis'^f 
his children have a 4crivative iight'io, 
pofleflions, from the' prefumotldit .df^iSs 

aftedlion- . ; , 

Since, therefore, thefc rirfiai vim re- 
jTpeft to perioa and property Klbng tptim 
ip a State of Nature, it follows, ukf eviery 
awle pf thofe nehtf, m r^raurd to our- 
felyes^ and ey^ deprivutonV ihy^&on,'^^^^ 

interr uptipii pf them, in regard to otl^ 
is a crime \a the npte extonEVe lei^ or» 
iQ other words, an pffence againft thgXa^. 
of Nature^ which might l>e liwjE|i^^gu- 
nilhed. It reniains the^efore^ to *^c6flMcr 
by whom, and how far fuch pumffiin^t 



* V > -^ 



- I • • '» 



«fc1tl'iftl»A£-till«'5-^ 



■..:;v .;Si GT. Nl ■ ■- ■:' . 

ij^.ftj Statp. of Nature, otfcflc'es of wKch 
^e .?i^£^. temiinate4 , in th« offender 
,oal^ wmiQut a^ immediate confequeaces 
witt lelpea'lx) omqis, were little regardeJi 
and as, they provoked noreftntmeiit, they 
were. ftM^ 'to -no pinifhment. At this 
time'^ i3«^ ofSubicgood, and oF tho 
.niycnje^^lina froni cad e^tample, werd 
pcKions t(56 refih^ lo take place:- a^d it 
.was not till sSici "die ertiblifhraent ' bt 'cTvil 

fo^ety tl^t; Tuch confiderations acquired 
<^'ino' ^.Sfl<htrjr^-n .;::■. > . io -i..:t.iri 
any nffluenceC 



gff 



•'ttSn that of refcmmem, which, neverthe- 
" left. 



^ U&y vrhen kept within due faotrnds, is 
"'"-"iuthorifed by confcience.*' * '^ 

'' But d8» in a State of Nature, die boOnli 

Cibn 6f tbfe pcrfod iiiJuri^X ^nfiDquen^y^ in 
tbeha ftate, Ae liieafure olf revenge moit: 
be various and oncertaiQ. 






Men of irritable and' vindictive natures 
viriU expr^fi greater refentnaent on aodoajint 
of ibme flight injury^ than bdiets pf'm6(c 
i^ntle and for^ving tempers Will Xhew ih 
confequehce of the mdft . g;nei^s* trMi|. 
Even a iobk of asatenh^t wi^ ino^iie.ptte 
tnap, more thaptbe Jtovleft wori^ 
lumeiir Will provoke another. - 






... • » 



In a Sute of Katur^ whireui every one 
IS his own avenger, this contrarieiy in the 
difpofitions of mankinjd muft M^e beeaat- 
tended with! various incopvenien^ies.. Grie- 
v<xis oppreffiras toiitft &ye' e^^ with 
impuni?^, while flight lnjuni»wer$ immo- 
deiately revenged. \\/ , 

Is 



' • ' . . . • . .• i^ I 



cafioim iMtve ittcreafed widi me idinements 




SS^« %3p|^^ >?*^- always.^; W 

part, no doub^.iy^I4 icek .the gisofica,- 
tion of their pre^mt defires, without r^rd 
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j^oo CON.iS|0XBATtQN«: «» 



• * 

-Of tbt fafl prohaiU Cau^ tf 

IF wc fearch deep for the root of thefc 
unnatural affeftiopsy )ve (haU jDrol»U)Iy 
find them cp^^ill^nt with, th^ . firft a^Iocia-r 
^tion^^r^ to ufe a kfs ^ ex9eptiooa]j)lc, tCfHif 
the'ftrft intercourfe aftippg marfiuii^/ xhp 
tjoldth Age makes a beautiful ^giire in pbr 
, ietita!*clefcription ; but we have n^t tbeleaft 
rooni'to ^uppofe t^at it evejr exift^cl but in 
thefinefrenzyof the poet's brain.;. 

' . ■ • • • • *> ' 

•• 1 ■^. ^ . . . > . If < • .'♦ » I * . * I • * 

• The idea, Qf property, 4pdj confi^u^tly 
of an fexciufive right, would naturally fpl- 
low the poffeflion or enjoyment ofuny ac- 
quifitipn : and if, for the (ake of argument, 
we admit fuch an abfolute and hypothetical 
State of Nature, as fome have imagined, 
yet we fhail find^ that even that could by 
no means be exempt from caufes of con- 

In 



mdiilMlr iMHtii muft :)»vs bew fv^, Th^ 
Ht^^tQft:^ iwDgWif tHiri|i«i wil l#v^. wii^ 

ttftccvHrsoicncQi of ttsdui from diftiflfck» 
moRB^ of tUe iky, rnqdcr-up dxr futn.. The 
earth afK)rded various abodes equally corM 
tnodious: the means of nutritioa were opea ' 
tb'€tui^ hxnAi^md ^mem eveky vfhac the 
iamb ia fq^dtenti ' *bii]ldMm» IMh dif^ 
fistBiica,' duTfifore^i ci^d aiiib about fyh* 
j^Elfi&af pfdpcrtyi ' 



-* 1 



4 .J 



. Ijt imy' fifif;iaidj; TUat.thoi^ \iie adunt 
Ihe ]bh|fii£lkbfrpr6pBhy fo-'^^^ hoca cqijat 
and in 'common, yet fancy might have jjitoh 
bliflied a preference among them where 
thoid': fw^v £ea% i¥»te^ . ^134 - : cpj^^ntly 
bsgek tontfiiitiop. ffiiti tsi fff»nt the, adrt 
tbwiesj&oritbt p^oiinaii^^ftnpiicky.of/.ru^^^ 
a-itkte ^idlihict 9^ . bfir!dd$ixd# >wjd "^iU .iKotf 
itxfift^i fistiqs nicety; 



J t 
^ 
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..'MankbttU; bo^insi^v^ < lifting (}pmf«>(^d::Q& 
male add fomd^ and 4i$ farmer Jbieitiig ^tr/ 
^•j I 2 trafted 



» •. ■ t» 

tmdMd by ar li&turki and irrtfiftible ptof^- 
fity to folicit the fociety of th0 lattef» 4«l€- 
Ibve wolild ps'ompt him to defire an exe]|u-. 
five right to the dbj^ idf his afl^ioni 
(!)theis, excited by i\\t &me feelfngs, wofildj 
endeavour to obuin' thek .wi(he% and 
woiildy for that purpofe, rivai his pceten^ 
fions. ' : ■'■ '^ .'" •. 

' -Hence arifes a fource of diCcord inherent 
in out very frame : for admitting that thqre 
Were originally an equal number ofinaldi' 
and females, yet all could not b^' equally . 
defirable, and the contention woukjl ^ for 
the 'moft lovely : and this rivaUhip and J^-. 

Ibufy were probably the firflf feififfi affcc-v 

• • , • • • • --J , ' 

tions. 



y ♦ 



It is true, that, under fome civih mftitu- 
tibns, fuch as, for iiiftance, ttiofe of Lact-^ 
dismon^ this kind of jeabufy feems to have 
been utterly extinguiftied, by making itho- 
nourable for men to confign the partners of 
their affediions to ftrange embraces, and 
j^oHibitiftg thedof front fuch a pradiice^ by 
way r6f puniftimenti*#r mifdemeanofs. i ■ " 

■^ But 



', But this doe$ not prove, that, in a Sbte 
of Nature, men would not be prone to fuch 
rivaUhip on one hand, and (enfations of 
jcaloufy on the other: for i^ is wellknown, 
lliat the force of civil r^ulations will no| 
iSnly counteract, but will, in many refpedts^ 
cntiteTy pervert the natural affcAions, Wit- 
ne& the many favage and unnatural cuf-*^ 
tools which have prevailedf and ftill prevsiili^ 
among the Indians^ and other barbarous 
natioiiS9 and which have been even efta^- 

bliihed by their l^wa. 

- • - • 

■■»■"•. • 

In truth, no affeftion of the mind feems 

to be more natural than that of jealo^fy^ 
Wcmay difcover early proofs of it in in- 
fants; and even creatures, who are wholly* 
gmded by inftindt, (hew marks of fond at- 
tachment to particular ol^edts, and betray 
ilrong iymptams of jealoufy. , . : 

< * . • * 

. The/e felfim affedlions are of a nature, ip 

<^ftruAivc to the peace and order gf fociety, 

^h% We find, all ftates, which 9an boall p|^^ 

^y i-cfincment in their civil inftitutionaj, 

. I 3 h^vc 
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t«4 c6kslDtKAtIO'^^€^ o« 

B«V« framed theif IdVfe With ft ^gM to 

Thuft <(hey hurt ttidatranrad to iecuieM>. 
dViry tnaA M eifc9fifii<9 fight in die ffircMr 
«f lilt ^flb^idnei in thi4 jnftttflOy jQ^^ 
UiWs aftt ibaaded 4M dit Law of,l«Atute.' 
i^lM pAtidi^ df 4rii$oft.|Mn»^e«i- «he ftM»i te 
iStitif 6fl4^Mr^ hrniRttitti good W^ 
Thdt %«re4ti tha<IUtejM49DlkteAiiatftket 
fif KbiKimi' aAd ifttdNft^^ td fttvcxi die M«m! 
mclinations. Now Naiurt) Of CQflfiMee^' 
mr whatever we call it, tells us, that no one. 

hm « light to «t)Jtty her wlMman«)th«r loves,. 
ibA lukd^ by h«f (km tohfiiMi ao^iriised the 
firft poison af. 

■ 'tb t<j[l«fti{« fiwh innfiQtis would iiot^df 
H^^ the eeaam of ^boial f«licit/bef#«M 

the fexes, but Wioken ,th« retetifm ^dfirm 

^0ient and child, and intrbduce unive^l 
^(bord and difordtf. 

* 

The fond sttatiiment betweta tntn md 
wmwi |^6dUGes a fatis&Ctiony which |M 

. ' only 
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(yffif renden ^diehi csfy in tblmfelvi^ bur 
e6Qipbicciit to cittierH tod thdr mutual Itde^* 
lity neceflanly augments their tendem^fi ta^' 
awards the pledges of their love. 

..... .s 

Biit lirhefi enjoymenl becomes .promif^' 
€mni% the ittachmcnt is weakened^ if not 
tfitftHy deftrbyedt fodal happineft is. then: 
crv'cr in fro{|^, but never attained. The 
faiiier't cksm to fats progeny being diui 
become prtcanCKis and doubtful^ and hit 
affedibn towards them confequently dimi^ 
niftied, the love of variety increafes with 
itte indu^ence of irregUhur appetite, ind 
Iftgets nothing but cohfufioh and conteft* ' 

. Thou|^ this, however, was probably 
the firft inftance in whidi the felfiih afibo 
t\dns began to operate, yet occaiiohs of 
eotatendon foon multiplied. It is nor tea- 
ibnable to fuf^pofe, diat all men * were on§i«^^ 
naUy endo^^ed with the fimie portion of iti^ 
telledtual capacity. Nature is vsuibus ini: 
all her works. The fame variety is confpi- 
^lifoos in the intelligent, as lA the material 
^n%fqn ^"'add ^ Jmoen w^re fiot tflL framed 
: . . I 4 with 



I 
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vith the fame coipopsqd ftr^ng^lv ' wMicr 
vere tfaqr ^Ilftamed wi^iiie?(am^«^QMlt 

• ' ' ' r ^ 't 

The frcc-thinking Author oiU^fprk^ 
hn attxibuted the fbperiimty o£4ii«(yi^ ji 
one n^n oyer another^ to the dijB^vitfr 
.powen of appbcatipri Bat if ve. mmi 
€l<^ely to the remarkable di^fare^iqe; ob« 
iervable among infants, we ihi^l be coiv- 
vinced that it muft be derived from fome 
other princtp]^* 
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Thia difference between n»en is aaendj** 
le&fourci^ of ftrife. and animodtyt and^m^ifp: 
hare afforded vdy early occafion of 4if 
agreement* Though in the prim^'fiyeili^t^ 
ail the benefits of Nature might be enjay^ 
equally, and in common, yet, , not oiiif 
fisuicy might create an im^fppary^ hut the 
difference between men's inteilef^uidjta^ 
ties would fi>on dtablilh a tfi^l -jfttlSem^ 
among them. 



"'7v' 



All men, by a natural imp^life, wpw 
be direfted to choofe the moSt proper 

retreat 



v.^ 



Imeat;t0 (heher them- &om the incdni^N 
^cies to ^Vncii the cluCii^ of feafom» '^atld 
ifac akenetioitt :of iraadiar VfoalAi. expo& 
them.: Wlien^faeat fcorchedtfaem,^^ 
vWo^iUktiiraltjr mtifr to the Aklcet, or the 
icft n^gjUxmiing (bade. When diey femidi 
tfieiaifelvcs pinched by l>ledc winds, or ixk 
^cimcimoded by defending (tscywtts; Nature 
^'woiitd ^prompt theni to creq> into die firfb 
6peniiig cavern. 

Bat.men of fnperioir Ikg^ty, wonld im- 
pvoye the abodes which Nature prefented^ 
^ aa to make them more commodious for 
the varibu9 pnipo&s of (belter ; and would 
ih)nitime to dme devife new conveniencies. 
<^CNliers of left mvention) but . of felfiib af«r 
feftionsy wbuld quickly become fenfible of 
the good ' e£^8 of dieir improyementis^ 
and perodving the preference which thofe 
abodes had over their own, would fomv 
dcfigns of difpoffeffing thofe who had fra- 
med fuch ^conrehieiicies ; and to thisen^ 
would employ either treachery or force. Of 
^>tB. ' 

They 



They wlvii lijr thai;iMiftriNqtd.,M4 

mtAraUy ^^dbotode/thifti ibey:.^^ ^.jppth, 
ftttjs} ^ ' iM .^entluiiv^ ir^hr to that- fpo^ 

piove» . |a «^ Stfeit» <^ (Atttm tUnto tehs^ 
no tdifcr mghtti wayiof .ac^ivrnag prdftcrty 
bat by occupancy, it migbt be . thGa:q;){t. 
that fuch right was f<»rfeit€d by mn-it/i^^ 
bat h'cootinuM |^r£btel o9cttpatioa » in- 
cMcdtaUe. Mta iMift ilntfafify hiftr 
beto called from thdrabcdoa m fcarehtf, 
Mteatxk^ and fix ^tber odof^oQai fniXfbfaL^ 
But whenevw thty wvkit abnad^ they woold^ 
if tfa&y hid an ifatention of ntarnisgv fttO^ 
mate in dieir minds aa ideh of ch«r p»*^ 
l^fty ift| Md dicir rigbt M m^pdaefir and, 
te^i^ca^^ this ptectt wbith tfa^ A^ciffif^ 
ties obS^ tham tt> quit for ar white. 



^ihttfsftf lUfifh afioaiQiiiy i^girdleifc of 
right, which is tvide&tly founded op, 
iht dictates of Nature, and . conliding.|^ 
haps in fuperior ftrfcngth, wpyld ^ke ad;^ 

vantage 



« 



^'iiife Off tMtr tiUKoie, and MtHi^tifit^ 
<id;^ ooefqpildte of dMir 'fx^ 
rodaatfoaf tcrftiailMittii fctgatoft ilfc' *flift oca 

-• i'. ! • ••"• .•' ' ■ • .•{•. I ci • .';■ 

ed¥ei^ 0f- Mb rl]^t If iM *«n»conrdiw»«f' 
fuperiof or equarftrength, he would attmpv 
to regain it by force; if not, ' he would have 



I « » * • 
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iBt titMf'lMNveter) ineH ixAgruIi gtow ftiM 
0^ itlat %liilR$foN« or oitiiHi^ WM th# 

tiSti% M itaf-ftmuMbt pnpmfj -Evelr 
the m6ft^^d«rdi^al' WMld dilbovey tiMC 

thdi' ^))«iiidr fty«^ or coun^e, coi^«t-' 

flft^ fhdf ^hiMtglh it pAMMM <heiik httiM^ 
<^ate advantages, yet it #M Hot ^<96kti^ 
to preferve thofe advantages when gained. 

fl^nces eofkuiHyidi i^htch placed Snett;. 
Wi <ah «li^li^ *ftH i*fci. they would; 
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find, that :^heyf were lisBUtofae cotiquerbil! 
oi' iiQured b3r -ftiatageiiit that ^diey ndght 
be ^ttlted fiom ambctlhes* ^r attacked id 
Aeir fleep. In fl»>rt^ ftey-^rbtiM ii|tdcl^ 
be made fenfible, that Nature has fiirnHhed 
cfrerytmn wid) pow^r to.ieve&g^ his vf(>!i|;s, 
and Ibat the MFeakeft^ by wattKng oppar- 
titnides, k mafter . over . ^dM!' perftm of ^ 
ftfofigeft* 

Thus thfe mture of . :dringir}ifv^fild tttehi^ 
men, that, ibe befi title to peace M ficu^ 
riyj is io doji^ice. Bpt tbouj^ the - U^t 
of foafon prims cut the Itiwh of .dii« ax» 
iom to every iAt^igent b^ilg, and thoi^fat 
it is a principle which no one can contra- 
vcrt, yet all will not make it the rule trf 
their practice; Amidft the:tupAuk of tnitur 
ly appeutesy diU principle too often efcsHpes 
attention, or naako; but &int and inade^ 
quate impreffion;B. ^/.^- 

/, • > 

. xHuman Nature is compounded of '|l!»i* 
fim and Paffiim. The latter unpels us to 
aftion; the former is to direft but ai^oni 
to right ends. ,Paffipn pixjmptsWto ^ 

. .• fue 



W' 
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ipoter advaptage& But tbe.£ungpnater part; 
tci. the r^gbtsbfoflbfeis^ orof'difeiif;0«ro fu^ 

ihanfs infeMR^ ttt^ l(e juft v ^Mtt ^bmi (he 
cquali^ which Nature has uldifnQtetf ftfW 
biKihed aaxmg-men, no mie can txpeA that 
tii^ifij#|c« wUl^^^^t^^ reMiii> UD^umOiecL 
And it is evideot,-frcini the Light of. Nature^ 
that e^eiey'^cktd man muft be alfo a leeajb 
iQant 

_. .^^ • Jl i*^ 1a i^^' 

;.BQta? aU.^nen Jb^ve not the fame capacity 
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C H AR IX. V^ 

I" T has aire^.<^>een &nfihki itiM 
ftate .tnuft' havi.exiftei'/^^ to any 
civil fpcdet^^'and If ^e reTdrt'tb'fBe/con^' 
dition of our nrlf parents^ w^^triu^ 
'elude, ib'at "Watute fetipg ^yhvC t^ 
power oyer.' thd^ ' ^oiF^ririjL. par^hial; tj/iff 




ihait fllaUraBfs.xdBdtiA; ^ r Whba:dul«ipiitii> 
(pfaiy., vhowfltd^iHttaided to - years of iha* 
tofity/ the parenut ra^^ 
<;eaibl It feens reafonaUe ncvercheleft to 
jyi^^jpfy dbtpirattsAil comiiiiialrQiiaer- 

MiAcy^tpii iftbicklliqr be^e SBBiAMibi^ 
cnlbnoi ^hobr 4Knbr;^ - iSIddfaiefaEliaft.iinl 

imiiiiKiiaidy. wdB^faWi therafelvQi: Aob tUb^ 

• ft k » • » » » 

• • r T • I ' '\ 

) .'*•;*. I -• .* Jl (•' ' I i.»'* "• * 

Tkix m«mttimiJoe:afi paccnotii attthorkjri 
however, mi^ faa'«e\depnddd (m ^e^ift 
pofitions df the children; and as their 
liatiire.iHMiihareM led mild and/ tfadblblet 
ite^ :jPl|D6^l jfotkmt3i!.Iil(»9 iniire^^^ feft 
figUQ^v^ in4! dtiraUt^ Fflr £^ttte fla-e<% 

!<»;tb«;4#5ftipciiby'i»iere aiithi^^ wifhoM 

:,J^,a di^bvQCo arofe betarben two who 
liv^d in.the fame family, it would neoelP 
farily be referred to the fatcr familiasf and 

hU 
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1 



\ 



ii_ i!*. 



• '»»-.'»» 



:»4 CO^S.mEJLArJXlNS 

« 

liy.'fhore undir. his imntnrtkitft ptmer imdiaa^ 
thority. il^sdietefoteiBuifthavebepiiiir 
^.iusdiofjdfifllii^oik 
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ttfrit and ooceffiuy ^ Ae' c^^dx^^ iitoi 
iJ:|)bmttd, :fiai iduto&HtilK'AuM power over 
ijfteir: familiiDP^ which ^ fawi'' been exerciled 
Qt!!^ z^citi&LVei* . l:hti..^p[h mw e ofy it wt 
may fo call it, of each fiiinily hdng dwo* 
fore ftili patriarchal, it muft feflpw, that 
^hc fuI(sx>£ai£iioiij ^fochm ftate of fiotaety 
iQl^l^TOrlQUaaaddiicQrfl^ . .: 

^ Whatever . depcmda: oo nvbidcirjr' wiU| 
muft :ibe . changeable and • fludluating: At 
imax are difi&rwtly cnrgkuzed^ and ^^ faii^ 
dowed With variouii cfegrees^ of perception 

and judgpient, their condikfions with re^ 
fpeft to right and wrong will freqtiendy 
be different; and their wills, influenced 
by f uch concliiGoils, will take oppofite dhfec* 

tloe§. ;• ■•:,).v • . ; ^ j:. ,.::.., 

• So- 
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' ^Sp great is the imperfection . of ;Huoiaa ; 
Kbtyre, tM, tbr will of om and the (ame 
man will not be coniboant an4 uniforix). 
A diange in the habit of body, the teih- 
p(»ary kxftiience of. fome imgjivcmed paf» 
fiooy. '^^ t variety of accidehtal occurrech 
ccj^ w^I afie£l: Uie judgmeDt and aker the 
wiU« 



•• f 



.^eire are circumftan&ea, it is true^ con^ 
ceruing . whidi the principles of ixianldnd 
wilt be CQfpefpondent ; and in wbich^ fucb 
as are of luitural and focial affedtions, will . 
al{5 agree in p(Mnt of prad^ice. 

* 

That it ia the duty of parents to nourifh 
and^^fupport their helplcfs offspring, for 
inftance,' is a principle of hununity in- 
grafted in nature i aiid mufl be umverfally. 
ackpoWfcdged. ' The obligation likewife 
not. Vo omr. unprovoked violence to ano-^ 
ther," is a\principle' which niuft be aflented 
to by eye;y.Qnc endowed with .the light of 
rcafom 



'O 
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But the allwife Author of our being has 
not thought fit, that men in general fhoutd 
arrive even to that fmall degree of perfedi- 
on, which the examples of fome individuals 
prove to be attainable. If the beft and 
vfiCdk of men have not been able to reduce 
their appetites under the dominion of reafon 
in every inftance, we cannot befurprized 
that the far greater part (hould be flaves to 
palHon and prejudice. 

The influence of thefe principles mail, 
in a State of Nature, have been attended 
with pernicious effedts. If a difpute arofe 
between parties of different families, it 
muft be fuppofed that each Patriarch would 
be partial to thofe of his own tribe, and 
that they would confequently differ in their 
judgment ; and thus the matter would be 
left open, and . muft be determined by 
force. 

In time, however, they would, not only 
perqeive the inefficacy of fuch jurifdidtion 
to prevent contefts by force, but femflies 

• , would 
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i¥ould become too numerous for fuch patri« 
aichal govemmenL Mankind therefore fed« . 
ing the ill tffeSks of ungoverned force) and 
occaGons of conteft increafing as the fubjeds 
of property multiplied, diey were naturally 
led to devife ibme means for compelling eve* 
ry one to regulate his a^ons in confcMrmity 
with thofe principles^ which the dictates of 
Nature pronounced juft« 

CHAP. X. 

Of the Progrefs of JurifdiBion, 

THE firft esqpedient men would pnM 
bably contrive to prevent the ill con- 
fequences of private revenge, would be to 
choofe fome one of diftinguiflied probity and 
underftanding, whom they would appoint 
to determine all difFerences which fliould a- 
rife among them ; agreeing at the fame time 
toaffift him in carrying his decrees into exe- 
cution/ 

In this fimple model of government, if 
it deferves that name, we* cannot conceive 

K 2 any 
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^^y kgi/t^the bmncb. The powers woe 
only Jtidicial and ixuutive. The Law, or 
rttteofaftioh, was declared #x^/rft^ as 
accafi<MJsarofe. 

It follows that; the decifiona of fuchan 
imperfect and arbitrary judicatory nmil 
unavoidably be vague and inconfiftent* 
The magiilrate bia(&d by his aflfe^on^ 
might, through partiality to one, or pre- 
judice to axK>ther, decree wron^lly; add 
to this, that human judgment being in- 
fluenced by a variety of external aod 
acclridental caufes, he would probably, at 
different times, view ithe fame circttm. 
ftancea in different lights, and his adjudi- 
cations would of courfe clafli with wch 
other. 

• 

Was it rcafonable however to fuppoft 
him fo exempt from human frailty, as Of 
be always juft and confident in his decifions, 
yet it would be too much to expeft that 
his fucceffors fhould inherit the fame porti- 
on of underftanding and integrity; Impel- 
led by different motives, diredted by dif- 
ferent 
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iereot )ig|ht», etdi perhaps would rejcd the 
coQcIuixons of bis predeceflbr^ and pro- 
nounce different decrees. 

ifttnfdftlhk contrariety aod xx>ntzadiAion, 
fthe^ could be ao eftablifhed rule^ by which 
Inen.^eouid frttie their xondud towaidg 
each >odien ^Djuft or ^enoaeons detenmr 
cmtjikis vQuld^eocouiage the ttrkiked topeiv 
feimeiii evilp'jiAdJteiiyurfid would ineaiahii 
vrithout any hope of redrefs, but iircm pd- 

vate revenge. 

> 

M^Bokilid Stroold be duly feafihle of th^ 
nSbfaiefs .'arifing £om ftich an jnipeifedt 
fyftem. Under the fenfe of evil» the OMud 
is inceilantly occupied in contriving a xtmt-- 
dy w^HtAod ithe fcmedy dev^ied in this cafe, 
hrou^t :iBon on a ftep nearer towards a 
mom pcr&d frame of goverament. 

To iprev^Dt the ill eife^ of fuch i^pug- 
tiaat and anssonGAent ^kcenainations, they 
found it was neceflary previoufly to fbtme 
certain eftablilhed rules or Laws, by which 

K 3 the 
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the membera of the community were to re* 
gulate their actions with refpe£t to each 
other. 

Having agreed on thefe previous Laws 
or rules of Adton, they then chofe fame 
perfbn in whom they could confide, and 
appointed him Chief Nhg^lrate, under the 
oUigation of judging all cafes agreeable to 
ftich ftated Laws, and of direfting execudon 
accordingly. 

Hence perhaps, ftriftly confidered, we 
may date the firft origin of Chfil CmpaB ; 
and this, politically fpeaking, was the .firft 
kind of government 

* 

Thefe Rules or Laws, it is probable, were 
rnade with the joint confent, either tacit or 
expreft, of the whole body } and in all likeli* 
hood comprized every cafe which could 
ari(e in the narrow and circumfcribed inter** 
courfe then fubfifting among the members of 
the community. 



But 
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( But as the cotvtied^ions among mankimj 
became mote various and dilated, .new 
cafes daily evolved and multipled, - for 
which no provifions were made by the 
icanty code of Laws then in being. In 
an inch cafes therefore of a new impreffion^ 
the magiftrate muft of neccffity exercifea 
difcretionary power, or there muft be a 
iailure of juftice. 

'The exercife of fuch difcretion, in the(e 
initances, would of courfe be productive of 
tiiofe. evils which were experienced . before 
the inftitution of the Laws in being, and 
which thofe Laws were intended to prevent. 
The return of this inconvenience, would 
fu^eft a &rther improvement in govern* 
menti 

» . • • * • 

. . • • • 

Men would now perceive 'the neceifity 
of a chbfen legiflative body, who might 
be always s^t hand, to enadk new Laws^ 
with reipedt to frefh contingencies. To as to 
avoid a difcretionary power in the magi* 
ftrate, and at the fame time expedite the 
demands of juftice. 

K 4 The 
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The tegiflttive bbdy w^o^ no dottbt, 
compofed of fudi, among the bulk cf the 
people, as were moft eminent fhr theor 
knowledge end virtoei snd^ in ail phjba- 
bility^ the magiftrktea Tufted wi A the /«£« 
dal and executive powers, mtule '$, part:^tbe 
le^ature. 

It is Ukely, however, that At judbcud 
and executive powers dill remained united. 
No human inftitutioris are ccMipIeted. bii a 
fudden. We tMy condludtiher^lbffe dist 
the feparatioh was made by degrees; and 
tiiia was a farther advanbe towards iinpirovt* 
itxent; 

» - • . 

The magiftrates beinjg uoKier andbiigS"' 
tion of judging accor<ling to known fie* 
fcribed Laws, and the legiflative body being 
attentive ^to provide for all cWw oafes, they 
were in a great degree rieftnunied fibm dt* 
ddmg according to c^tce or partiality* 
Bat being likewife intrufted with the c%t* 
cutive power, they mi^ (hew favour to, 
or indulge a prejudice againft criisiiQabor 

fuit0fis» 
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iui(bn» by delacyVng ^iedutibD, /and other 
methods of undue prqoediTO* 

7bi6 ificonviBinetice .'faggeftcEl ^thit ^eipe* 
^ent q£ keeim^ ;€be thrte pdwtra of 
iguvci'^mtbit ftpuate vsad idiftic(£t« The 
£fft famch had the .power of making die 
]irw9^ the feoond eo^|>oiiiided theni» . ivfaeii 
itikdty by af^lytog' difan to -partkaikua; 
mkd the third otdeiad die jtidgmbats of tht 
ftorifid 'ix> be canied into ekeciitioiL Ait 
chefitpreme power oatiurailly lefidedin the 

After the three powers were divided, and 
Ttfftod ia diffi^-^at handsy rincoiivenkoces 
^i»4re ftiniekf wfatch^ VifhHe^heicoOcertla of 
laaakindlay in a narrow compafi, were felf- 
4okn ^^edeocbd or attended to^- and wckre 
conieqiiendy ndtpfi6videdibr. 



« * 



Tfie juditoiai poorer beitig^t\tn^^ with 

the expofition of the Law, add as' it d^t 

jpended on their judgment whether the cafe 

>dr Un^Jkb Htty Wasot; waa nW 'wiihih the 

^iciv^tiOfi of the tLaW, heire was ^evtdedtly 

/ a great 
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a great btitude fttU left for the exercife of 
partiality or oppreflHon. 

Men of tiie moft confiinimate kxiowleci^e 
and unbia0ed' probity are HiU men; Be 
their judgment ever fo acute, Jtheir hearts 
«ver fo unoofrupt, yet even toaexquiSte a 
fenfxbiUty of hature may, itn ibnie cafes; mC^ 
guide the one, and pervert the other. !A& 
fedtidn and . prgudice k^ierate iniperceptibly 
on men dfli^y fenlaticms, and- make them 
often nnjuft in thofe very inftances wherein 
they flatter themfelves that they are ^ly 
generous. 

J 1 • • , ...'.:. •- > 

Thus the Judges might,^ by too liberal a 
conftrudion^ fometitiies involve caies M^idiin 
their jurifdidtion contraiy to the meting 
<)i the legiflature; at other times ithey 
might countered the legiflative intention^ 
and, in confequence of too limited an in- 
terpretation, exclude caftsrclearly within the 
fpirit of the law. 

Thefe abufes would quickly be perceived, 
and itten would ap^y their ingentpty to 

obviate 
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obviate their ill conlcqiiences* The remedy 
>xrhich has been devifed in thk ^uotry, I 
mean the iov^ition o£ Juriay is fuch as 
does honour to: human policy ; it beings 
l>erha]^ the imft effi:£tual meaos for the 
prefervadon.of.libartyt andtbe fecurity of 
property, which human wifdom is capable 
of contfiving* * 
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Of Juries, 

\ -• ' 

AT what time thi? ha|>p.y inflimtion 
. was. firft introduced into thi$ coun- 
t^, is difficult tp.detcmiinp. , Some writers 
trace the ipftitution of Juries rip^ farther 
back than the Normansy ai?d fuppoTe they 
were introduced by ff^Iliam the Conqueror. 
Many deem, them of earlier,,d^te> and de- 
pYC their origin from. the iSj^jajij^who bor- 
rowed them from the Britons ; but a late 
learned and elaborate treatife, intitled. An 
Enquiry into the Ufe and Pra£licc of Juries 
0mong fie Greeks and Romans^ leaves lit* 

tic 
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tie room to doobt^ iiat liitt daie An»ti» 
Among the AikmsfUf mad >the fudico aiDMg 
the Rmanst anfweitd -riis eod.and ufi: of 
^fiW in our cofilUturion ; mnd that as iStt 
RmaHs 'bormMnod di^ iiMti tbs (Smdnu^ 
we took them (rem the jRMi^Mr. 

It muft be admitted, howetfcr^ tfatit tfits 
inftitution, which was originally intended as 
a guard againft partiality, power, and op* 
prdfion, is ibmetifhes,. thdugh^l&ppily but \ 
feldom, attended with inconvenient ^e&s 
The Jury being comipofed pf perfons, whofe 
knowledge is confined^a moderate bounds^ 
in proportion to- their opportunities^ of in- 
formatioti, it cannot be fiipj)ofed that |^y 
are capable of difcriminatihg'the hifce' cif- 
cumftances iittend5|ig fome cafes, or'evwi 
of comprehending tiie explanatory inftrilC: 
iSons of the Judge. ^ ' 



t * 



From hence it ' hapfpeiis that Wdi6ts art 
fometimes capricious and erroneous; aftd 
as obftinacy'is the undoubted oflEspring 
of ignorance, it is extrenicly difficult, and 

fometimes 



> *< 



; CmW-lKAL hKVf. 127, 

fometimes Vmpoffible, to make them depart 
froca the\r firft determination. 

With refpeft, however, to the duty or 
powet of' Jur^eOf its.extentnsnoryet'po^ 
fitively afcei;tiuned. Some are of opinion, 
that they are judges only of feft, and not 
of law : but this dodtrine has been ftrenu- 
outty controverted by others, who contend, 
they are joc^es of hw, as well as h6k. 
fbpporterii of the latter dodrine fay, 
the Jury are to be determined in their 
by their own knowledge and under* 
£rlaiKling; for that a man cannot fee by 
notber*s eye, nor bear by another's ear ; 
more can a man conclude or infer the* 
^^ing %o be refblved by another's under- 
standing orreafoning; and they infift, that 
though the verdidt be right, yet, if the 
^^ury are not convinced it is fo from their 
^^wn underftanding, they arc forfworn in 
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S E C T. IL 

9 
* » 

Whether Juries are Judges of 
LaW) as well as of FaQ f 

* "9 

. . . , " * 

JN confidering this important queftioa it 
will be proper to pay fonie attentiaa to 
the forms of our legal, proceedings in cri- 
minal matters. Indictments not only fet 
forth the particular h& committed, but alfa 
fpccify .the nature of th^ crime. iThus trea- 
Tons are (aid to hgi done proditoriif or traito* 
roufly. Felonies are faid tO:be ^ommittod 
fihnice^ or felonioufly. Public libeU arc 
faid to be pubU(hed/if^//i^, or fcditiouflyf 
erJU de CiCteru. 

When a Jury, therefore, is impanelled 

upon the trial of a traitor, they are to try, 

not only whether . the defei\dant is guilty of 

the fa£t of having correfponded with the 

enemy (or whatever the fpecies. of treafon 

may be), but whether he is guilty of having 

correfponded with the enemy traiterwjlj 

or 
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or not. When they are iix^ncUed upon 
the trial of a felon, they are to try» not 
only yrhether he killed fiich an one, or took 
fuch an one's property, but whether he 
killed fucli an one of maUce prepenfe^ or 
took fuch an one's ^roipexty fehnimifiy. In 
like manner, if they are impandled on die 
Uial of a public, libeller, they are to try 
not only whether he publiflied fuch a writ- 
ing, but whcriicrhe publilhed it fediimfly 
cr not. 

In (hort, in all thefe cafes, it feems 
from the wcards of the iflfue, that they are 
to tiynot only the /^a, but the crime r\n 
other words, dicy are to judge, not only of 
the an done, but of the inducement for doing 
Jucb aa^ and io determine whether it be of 
the criminal nature as fct forth in the in- 
di£tment. 

J" 

It may be concluded, not only from the 
jgeneral frame of indiAments, but from the 
nature of the verdidl in particular cafes, 
that the Jury are vefted with the power of 
judging of ijw, as well as ^//., 

Indeed 



<f 
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Indeed many i;real Uwyera feem inelioed 
to the opinion that Juries are- to deterlxuae 
upon the hw, as well as &£k. Lord Chief 
Juftice fi^at^banj in Bu/belPs Oifi^ p. 150. 
reports a3 folbws: — ^ But upon aU general 
iflfues, as upon Not Culpable pleaded in 
trefpafs, NH dtbit ip debt> Nul MU i^W 
4ilfeijm in afllize^ ^c. though it be amat^ 
ter of law whether the. defendant be a tit^ 
pafier, a debtor, diffibiibr, He. in the par-^ 
ticular cafes in ilTue ; yet the Jury find net 
(as in a fpedal verdift) the faft of cvcrjr 
cafe by itf(^lf, leaving the law to the coiirt, 
but find for theplaintijBTor defendant xxfoa 
the ifiue to be tried, wherein tb^. refolve 
both law and faA oomplicatedly^ and not 
the &£tby itfelf ^ fo as, though th^ anfwer 
not iingly to the queftton, what is the Jaw i^ 
yei: they determine the law. iii all matters 
where ifTue is joined and tried in the pria^ 
cipal cafe, but where the verdi£t is fpeciaL'' 

Lord Chief Juftice H$k fays, in hi* 

Hiftory of the Common Law, **n As the Jury 

0fts die Judge in determining ndatters of 

fad, fo the Judge qffjfis the Jury in dctcr^ 

mining 
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«WlHng pt«Bls of lawi and aUb rerjr much 

in iaveft'tifiui^ atic} efiligbteaifig the mat'* 

ter.ipf fa^» whertj^ the Jury are judgqB/* 

if^m ; k laeiy be obfinrved^ that though his 

IjordKhip iioes not ItKprefs himfelf with his 

^fintA perffncrnQTi 'yet he feems to be of 

opinion, that Juries are judges of imv as 

well as faa. " The Judge (he fays) ajtfis 

the Jury in determining points of law/' 

^G^a0s knptiesthe right of de^ 

«6 be ifi the Jury), *« and alfo 

^ addfi) very tmach in inveftigating and 

en^ht^iftg: the matter of fatdif whereof 

the Juty «t}tK^.** Now the word wbere^ 

wftnt^^M fifft, fcdttonly to rrfer to matter 

bfft^-, yet, taking the fenfe of thepara*- 

gm)^ altoge^er, and confidering the ufe of 

the copuktive, it muft be taken to refer 

Batthe miemiaaniiig of this pai&ge is 
bcft explained by Lord Chief Juftice Hale 
hiTlftKIf, who, lA- the fecond book of his 
Ififtbry of the Pleas of the Crown, p. 313. 
cxpteHy feys, ** That the confdfetice of the 
Jury muft prdnoU^ee the prifoner- guilty or 

L not 
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not guilty: for, to fay- the truth, it 
the mod unhappy cafe that jcould be t6^ th^ 
Judge, i£ he at his > peril muft take upoh 
him the guilt or innoceoce^f the prifoner; 
and if' the Judge's ppintdri miift rule the 
matter of fad, the trial by Jury would be 
ufelefs."^ . ' 

The learned Author of th6 Commentaries 
on the Law of Engla^ij b. iy. p. ^54. j&y% 
That fpecial verdiAs fet forth all them 
cumftances of the cafe, . ^nd pray the judgfr 
ment of the c6urt, whether; ; for inibupfcCk 
it be murder, manflaughijiri' of no crime dt 
all. This: is where the Juroiis dgubt dif 
matter of law and thctdot^.cboofe to leftfft 
it to the determination of the pourt, thtn^h 
they have an unqueftionable right of detefr 
mining upon all the circiunftances, aiul $ndr 
jng a general verdid, if they think proper 
fo to hazard abreach of thei^oatl^, €^f. 



« J 



Uppna flighit att^tion, itmuit be owned, 
as has been already obferved, that the lo(Jg- 
ing this power in Juries is Toofie^mes pro- 
ductive of inconvenience and injuftice.. To 

appoint 
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appoint twelve illiterate, and the greateft 
part of them perhaps ignorant men, to be 
the .ultimate expofitors and arbitrators of 
the law, with a power to controul and over* 
rule the opinions an4 directions of the 
Judges, who have made the fcience oFju^ 
rifpxlidence their ftudy, and hsLvt been 
raifed to the feat of judgment for their 
knowledge and abilities in their profeffion, 
appears at firft fight to be a pjrepofterous 
del^ation. But many things, upon a 
flight and tranfient infpedtion, carry the 
Appearance of abfurdity, which may be re^ 
Conc\\e4 upon a clofer examination. It lies 
not within the reach of human wifdom to 
provide remedies againft every evil contin- 
gency ; the moft. it can do is, to avoid the 
greater evil; and perhaps, ppon a more 
mature confideration, the vefting thi$ power 
in. the Jurywill.be thought the lefler in- 
convenience. 

For if the Judge, who expounds the law, 
had the power of determining according to 
1ms own expofltipn, might not an inlet be 
opened for arhitrary and partial decifions ? 

L 2 ' Might 
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Might not the Judge likewife ad well be en* 
trufted to decide concerning the evidence of 
the fad ? For, by a latitude of conllru£tion^ 
he might bring the fad within the (everity of 
the Ia:w, contrary to the fiwife of the legifla^ 
turc; or^ by a confined txpofition, he 
mischt lefbrain \u to the hindxance of iuftioer 



Thus the life and libetty of the fubje^t 
tni]^t depend on the decifioil of one ta»x\^ 
who might poffibly^ in fgme ctifest be more 
likely to be bialTed diati twelve Juroris, to^ 
tally indifferent to the jpdrties concerned) 
who are fworn to gi^re a true verdid^ wA 
mult do it under tlie peril of a heavy pu^fh** 
ment> and whofe duty it is to fbite l^li! 
doubts and difficulties) if any (hould octUf) 
for tiie advice of the coiirtv ; Ib the!« not 
kfs tp be apprehended from the occ^idnal 
miftakes of judgment in tWelve fuch Jta^rt^ 
than the poffible error of judgment or of 
will in the Judge, who, whatever be his 
knowledge or pflobity) is biat vl man? 

Befides, it does iioi, in l^ft^ oftetihap* 
pen, that the; Jury difr^ard the direftion^ 
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or 
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tr advice of the JucSge. The opinion of 
^e bench hasgenemlly its due weight; and, 
thou|^ Juries now and then give erroneous 
verdifts, contrary to the opinioil of the 
court, yet their error may in moft cafes be 
reftified ; and where it is remedilefs, it is 
the lefler inoonyenience of the twA, 

Though the. pra(SUcc of puniihing a Jury 
by attaint for bringing in a verdid contrary 
to evidence) has of late years been difufed^ 
yet, in civil cafes, a method more efFe^ftual 
to redrefs the wrong has been fubftituted^ 
vWch is that of making application to the 
court, who, according to the circumftan- 
ceg, will grant a new trial. So that the par-^ 
ty injured by their wrong finding, is not 
without a remedy. 

If their wrong verdift indeed refpefts a 
criminal matter, a failure of juftice in one 
inftance' feems unavoidable: for if they ac- 
<}uit the guilty prifoner, he cannot be 
brought to trial again for the fame offence \ 
^^t fhould th^y condemn him wrongfully^ 
^^ Qafe is not attogetlier. without a remedy \ 

L 3 . "for 
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for the court of King's Bench may grant a 
new trialy and our conflitution has wifely 
lodged a power in the Crown to remit the 
fentence. 



CHAR XII. 

Of the Divifion of Courts. 

WHILE tne concerns of mankind 
moved within a narrow fphere, 
while their wants were few, their traffic 
fmall, their ideas of the relative duties of 
life imperfect, and their notions of political 
diftindtions crude, their fyftem of laws might 
have been, without inconvenience, firaple 
and fummary. 

But as improvements and refinements in- 
cfeafed their Wants, as trading and com- 
mercial intercourfe extended, as they ac- 
quired more enlarged ideas of the reciprocal 
duties ariTmg from the various ndtwtal 
connections between man and man, as they 
became fenfible of the neceffity of eftablilh- 

ing 
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ing and maintaining the political degrees of 
]nte-eniinence and fubordination, every pro* 
grefiion towards improvement mttft confer 
quently have increafed the volume of their 
laws. 

As peo^ mvddply^ and the fubjeds of 
property become more various, the modes 
of acquiring^ . maintatningy and transfer- 
ring each diftmd iubjedt muft itoneaie ii) 
propordi^n. Amtdft fuch extenflve inter^ 
courfe likewife the temptations to injuftice 
and ^(honefty mil increafe, and laws muft 
be provided againft every rifing fpecies of 
wjuftice and oppreffipn. 

..As every civilized nation muft have a 
fe^^ of rd^ion, and perceive the neceflity 
of fuperadding divine obligations to ftrength* 
enhoman inftitytions, hence again arifesa 
principal pt^eft of legifl^tive attention. 

1 - • - ' 

In (hort, the growing multiplicity and 

infinrte variety of oonceras, wliich' daily 

erolved as fotiety ripened by civil inftitu- 

tions^ muft evince the expedience of claffing 

L 4 and 
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ftnd dtftinguilhing the^ TOtkua ob}ete of 
jutirprudenQt^ eodof apprbpriatiQg diflferent 
courts for theccgninncoof diftind fobje£k9 
of jurifdiftion. 

It would not only be impolfible for the fame 
Jttdg^ to attend to fuck ah cmdk&dhrerfity 
of caufca, but the judgmflnts coocortiina 
each) often depending oa diflSqront princi-i 
plesy muft in fome gafes imaivdidaUy occa^ 
fion a cofifufion andrepo^mace in their de<i 
.cifionat . . ^ 

■ ■ 

Thusy in time, the boundaries between 
civil and criminal, and olhorvatiow'filt}* 
jefts of jurifdiftion, were afcertained : And 
thus, as religion extended itii facred inftu* 
ence, its minifters clafmed pecultar r^rd^ 
various rights wete annexed to their hely 
function, and feveral fpecitls of offence' 
againft the Divine Law were reft^ired to thei 
cognizance of ecclefiaftical courts, ^ 

As the power oi the liipreme magiftiate 
became more extenfive and better fitotfed, 
many rights and emoluments were annexed 

to 
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\ to fiB^Hgh office i andil^cdiiK vnts fcmnd 
! neceflary to fe^rkiteiid the revenue* . • ' 

r 

As cotnn^ce Q>read hei' Jaiby and ex* 
teiidesd (bcial interccmife to' diftant regions^ 
tfte i^val dcpamtient became a fieceflary 
chjeSt ef confideratJon ; and courts of Ad-^ 
xniralty were inftituted to fuperintend and 
determine fuch matters as fell within the 
imritinie prpvEnce. 



^ '* 



*Tht fevcral coiirts 6F Common * Laur 
Tbdng governed by dated rules, and decid- 
ing according to certain laws, it muft ncdeP 
Ikrily; hajyefr,' that thofelaws; calculateii For 
the general jgdbcl,itmft'fometimcs prbtb 
ievere and injurious tb individuals. 



r • 



It is impoffible -for the fubtlety of maff 
to forefec, and obviate every inconvenience 
which iprings in the courfe of civil inter- 
courfe. Nice and peculiar circumftances 
will vary cafes apparently fimilar, and it 
-would be impracticable for the legiflator 
to (Comprehend and diftinguifli them, fo as 

ta 
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to draw the ]mfi > between jmpuiiity and fe. 
verity, injuftice. aad opprdfion* . : 

From hence arofe the neceffity of ii^- 
tuting a court of Equity, to moderate the 
rigours of the Common Law r A ccp-t of 
very early date and (noft esictenfite judf-* 
diftion. 



( • «. 



But to enumerate die Tevei^l courts of 
juftice, to give an ' hiftorical detail of their 
^rft inftitution, ao4 pf the n^ure and exr 
tent of their fevers^ jurifdidfaions, is foreign 
to the defign of the prefent eflay. It will 
not however be improper to trace Ac on- 

« *rf.*, .,. ••4,. 

gin, and giv^ f9me account pf ttje jurif^ 
diftioh of the court of King^s Bench, as 
being more immediately connected with 
the fubje£t of thefe coniiderations. ; t 






CHAP. 
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CHAP. XIII. 

0/tbe Court of Kin^s Bench, 

THE court of King's Bench was ori- 
■ ginally the only court in Weft mi n- 

ftcr Hall, and the courts of Commoa 

• • . .... 

Pleajs and Exchequer have rifen out of it. 
It was anciently the court where the king 
of England ufed to fit in perfon, and" was 
therefore moveable with the court, or king's 
houfehold, and called Curia domini Regis^ 
or /tula Regis^ or Regia: And by Stat. 28 
Ed; L chap. 5. the court i^ to follow the 
king; . * . 

« • 

This court hath fupreme authority, the 
king himfelf being ftill prefumed by Law to 
fit there, though judicature only belongs to 
the judges of the court. . 

Anciently the Chief Juftice of the court, 
^ho was ftikd Summus, Jujiiciarius^ or 

Capitalis 
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Capitalis Jufticiarius totius AnglU^ v^s creat* 
cd by letters patent, but Edw. I. among 
other alterations ordained, t^t he fliould 
be created by vrrit, as is in ufe at tbis 

day. .: N . = ' ^ 



The antient dignity of this fupnwie n»r 
^ftrate was very great H« had tjKc 
prerogative to be vicegerent of tho kiog^ I 
dom, when any oF our kings weut beyond 
fea^ being generally appointed to thii 
office out of the greateft anv)ng th^ Qobilitjr, 
Aod he enjoyed that power alow* which 
was afterwards diflributcd a^nong ihreo 
other great niagiftrates| ihat i§^ he »had 
the power of the CKef Juftice of the 0)m- 
mon Pleas, of the Chief Baron of the 
Exchequer, and of the Mafter of the Court 
of. Wards, And he conttnonly fate in die 
king's palace, and there executed that au- 
thority which was Formerly perfornied />«* 
comitem palatii^ in determining differencea 
which happened between the barons and 
other great perfons of the kingdoni^^ as well 
i% caufes criminal and civil .between other 
men. 

But 
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liltiAi^ ^Wct of this grtat ogiccr be* 
came. at \<»ig^h dabgerous to government, 
and obnoxious to the baronage. And as the 
duh 1^1^ Was oUiged to follow the king's 
hbufdiold 'whcreycr it removed, fo that 
fiiiti wete attttrfed vrith great delay and * 
estpdice, it was thought right to appoint 
tw6 f^t\& 5^fttces; to each whereof were 
^3tffigtlcd a diflSoft jutifdtiHon, viz.^} one 
the North putts of En^hndj and to the 
other the South. And in the reign of 
Edw. L thefe divided jurifdi^ions were re- 
duced to bne court i Wi& a farther abridg- 
Ttietit c& dieiY gpeatntft, both as to the dlg^ 
bity df If* Jtidges, and the extent df theit 
jur^JftStHi V for thefe Judges were no fon- 
ger diofefti but of the nobility as formeriy; 
but.otit of Ae tommons^ who were men of 
integkity, wcA flciljrul ih the X.aN¥& of the 
Land. '*•• 

I * 

The jurifd'uftion of this court, however, 
'^ ftiH very cxtcnfive. The Juftices of the 
King's Bench are fovereign juftices^ of oyer 
and terminer, gaol delivery, and of eyre, 
^^d the fupreme confervators of the peace, 

and 
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srnd coroners of. the .land^ and, their jurif- 
di£tion is general all.pyer £iyf/9ii4/. 

The JufticoB pf tlje King's Bench have a 
fovereign jurifdidioa over, all matters of a 
crimiMi ^nd a. pnblic nature, judicially 
• brovight before ^hera; to give reipedy either 
by thq Co^nnicjm Law, .or by Statute: and 
their, power is origi;p;al ^and ordinary ^ when 
the )cing hath ^ppoioted them, they have 
their iurifdidtionfroni- the Law. 



. A « ' ^ 



. Whatever crinac;.is .'againft the gu^ip 
good,' though It .dpth.not injure any.pard- 
cular perfon, comes within the cognizance 
q{ the juflices of thi^ court;- and no fubjeft 
can fufief any kind of unljawful. vi<>[epce or 
injury againft his perfpn, liberty, or pof- 
fefliop;!, but he n^y here have a proper 
remedy, not only by way of (atisfeftionla 
damages, but by the exemplary punifliment 
of the offender: for il^ia court is cpnfidcred 

as ih^ cM^os morum of all the fubje^sof ^^ 
realm. 



' • / 
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CRIMINAL LAW. 145 

It is in the difcretion of this court to 
inflidt finp and iipprif^pmeat^or infamous 
punifliniMt on o0en<k]%: and they may 
commit to any prifon they think fit; and 
the Law dolh not fu&r idy other court to 
remove or bail any perfons imprilbned by 
them. Nevertfaelefe diis i^urt may grant 
a htbtas coi^i to reliev^ perfons wrong- 
fully imprifonedi and may bail any perfon 
whatevrr- 









TlttS coirt formerly exercifed autho^ 
Tity only incrtmind 'matters, and pleas 
of the crown ; but now it is divided into a 
(revm iide and zfUa fide;, the one deter* 
mining criminal, and the other civil caufes. 

• f -V • , . ^ , ^ \ 
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, ,,« » 1:'^* pr-»'r-} rf-f. t 'i*. .•**/•»-•<-. 

IN proceeding' to treat of ourjCifimif^ 
Laws» it will be proper, in die firft 
places ^ fay ,i9niethu)g ;.ot Nwtrc, 
Sjourpe^ ^^p^^ss^ Qii Crimes. ^^ 
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O/* f i&tf Nature of Crimes. 



TH E word Crime J in our language, is 
often ufed with yague andindifcri- 
minate application. It is frequently taken 
as iynonimous with Sin^ Offence^ Tratif' 
grefton^ &c. 



* I 



Hohbesy however, diftinguifties between 
a Crime and' a Sin. All Crimes, fays he, 

^ are 
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ore indeexl Sins, but not all Sins Cri^peab 
A Sin jnoay be in thethpught orfecr^tpur* 
pofebf a man, of which neither a Judge^ 
nor a witness, nor any nmn can take notice % 
but a Crinie: is.fucb a Sin, as conlifts in an 
adtion againft the Law, of which adtion he 
can be accufed, and ti^ by a Judge, and 
convi&ed or cleared by witnefles. Far- 
ther, dia]t which isr, no: Sin in itfel^ but 
indi^ren^ may be made a Sin by a pofi* 
tive Law. : Nay, £)metin^es an adtion good 
in itfidf .may, by the Statute Law, bemfide 
aSi]n:'.asi£a Statute (hould be made, to for- 
bid the^^i^ng of alms taa ftiong fturdy begr 
gar, the giving fucb alms after the Law 
would be a Sin, but was not fo before ; for 
then it was charity, the olgedfc wheredF is 
notthe.ftrength or. other quality of the 
map, but his poverty* . . .., 

But here, as well as in many other jpkfes, 
Hobbfs Teems to confound his own diftinc- 
tions. , The Law can :never make, that a 
Silly whifih^ was gopd. ip itfelf before the 
making of. tbe, Lawj^ though, it may make 
that. a Cfiw^, vrftuch w^s.nQt.cqrninal before, 

■ M In 
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ta tnitht no aft whatfoevtfr, wMch is not 
Immoral in itfelf^ can be nude/i^Wby any 
Law. On the contrary, if the Law, as 
Laws fometimes have done, flionld enjoto 
what is wicked and againft the primitive 
obligations of reafon and natttre, it would 
bea fartoobferveiti though, according t6 
the above definition, it would be a Crhrn 
to breal^ it.— —In (hort, whenever Civil 
Laws contradict the Laws of Nature, though 
the non-obfervance of die former may be 
a Ctifm^ it cannot be a ^ii;—- ^JBefides, 
men, dnrough ignorance, or error of jw^. 
metit, may violate the Law, and yet not be 
gttiky of All. 

It is fo far therefore from being true, that 
alt Crimes are^ Sins, but not all Sins Climes^ 
that the contrary feems-to be the jufter con- 
clufion, viz: that all Sins are Crimes^ but 
not aU Crinies Sins. 

IVhat feemS to have led to this inaccu- 
racy is, the having' eonfidcii'ed Crimes dfily 
as contraventions to Human Laws; where- 
ai^ in a nioref liberal and jnHf <i(>nflhiaion, 

every 
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ft 

emy ttm%efficm agatnft the Law of Ma* 
ttire) or the l^ivitie of Human Laws, is a 
Cfi&m: fO'tfiat we may define a Crime to be 
a ttai^gr^gm cf t^w^ for whkb the if^ 
fimUt may^he braugbi to judgmeni. And 
it in - oUi»imble/ that Jtp7/EM, the GreHi 
word from whence the EngUJb word Crimt 
is derived, figp()tfied^ judicium and dtef 

It is true that, with refpe^t to Human 
Lawsi, there is a material difiereiice be- 
tween a Crkne and a Sin \ for the latter 
nia3^ be conimtttod by ii^tention only, of 
which no human tribunal can take cog4 
nizance, unlefs it is made manifeft by fome 
a&ual attebipt, though the defign be not 
Gompletied^ and: then it becomes a Crime % 
for (^ a Haked intention no maA can 
judge, . , 

In. the. generally appropriated ufe of the 
words. Sin is chiefly applied to denote pri« 
vate offences, and Crime to exprefs public 
tran^effious. , . 

M-2 ■ We 
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. We find thU diftin£tion among die Rh 
mans between die words crimen znd Jelic* 
ium\ by die fiilt diey underftocd public 
and capital offences^ by the latter, private 
and expiable injuries. They likewife made 
a very accurate diftinjCtio;! between pccca- 
sum ztid deVQum : By die former they ex-- 
preis*d a£ts of conimiifion againft prohibitory 
Laws; bythelatter, adtsofomiffion ag^init 
mandatory Laws. 

The Romansj however, often ufed tbeie and 
other words of the like import indifcrimi- 
nately> and we find crimem^ pcccalumy delk- 
tumy tioxay cuipch ^c. iynonimouny applied. 

We might felodt' inftances of this kind 
from many of the befl writers, but it will 
be fufficient to produce one from Cicero's 
fecond Book dc Invcntione^ where he 6ys, 
Non eft mirum fi nunc primum deliquerity 
Ham mceffe eft earn qui veli$$eccare^ aliquant 
frirbum delinquere. 

■ • • • ' •.'••• 

The Greeks J in this refpc(Sl,r. feon to 

have been much morepreCife; for e^^frnvA' 

is 
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is moft frequently ufed to iignify peccatum^ 

but t\\e other words, lynMiuL tfir/*, fire, 

are applied indifcriminately. 

• - 

But though in our language there is a 
clear difference between a Crime and a Sin, 
conlidered with reference to human- jurif- 
didiion; yet when taken in a more en- 
larged fenfe, as including Divine cogni- 
zance likewife, the difference vanishes : for 
every intention or relolution of the mind 
to do an unlawful a£t, thdugh the doing 
of it be prevented) is a Crime before 
God. 



The jud^ent which the uhderftandin^ 
pafles on our moral conduct, by which we 
are made fenfible how far our actions are 
conformable to the will of that fuperior iFrom 
whom we derive all our faculties, is what we 
call con/cience : and every thing which we 
do againll the fu^eftions of confcience, aS 
well as every riling we omit to do, which 
coDfcience enjoins as a duty, is in a greater 
or lefler degree a Crime, and a breach of the 
law of Nature. 



M3 
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In this enlarged acceptation I (hall ufc 
the wordi and taken in this fenfc^ Crimes 
may be Qonfidered, either as they regard 
ourfelvcs, or as they concern others. There 
are duties relative to ourielves as wdl as 
to others ^ . and every breach of duty is a 
Crime« 



Man haviqg by Nature the libcfty of 
ufkig his faculties cohfor^able to ri^t tea-* 
fyn^ itfollowS) that every abuTe of hi$ facttl-' 
ties in conuiiitdngy or oinitting any a^ 
againft the di£^ftte$ of right reafofi, is in (bme 
degree ^ Crime, 

Ebiiety^ confequcntly, whore it is wil- 
ful and not accidei^taly and all adls of in-* 
temperance, though their confequcsKes may 
terminate only in ourfelves, may be ranked 
among the lefler fpe^ies of Crimes, as lieiflg 
pontiary to the Law of Native. -^(Mfeftces 

committed through el)riety, luft, &c, are 
by Jiriftotkj and others, called mixed Crimesj 
aa bein^ partjy voli^ntary^ and pardy in- 
Yfilujfitary, 
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BiH indexed, ftrifUy copAdered, tfaougb 
tbefe Crimes immediately afieft ourfeboii 
yet confequentially, and remotely, they 
may concern others; not only as the bad 
«xiai9pje vnay infliieace otbepi to the like 
tran^eilions, but ^ ehriety, lufi^ and 
Q^ier «^ 9^ ifltempetanpe, di^fe and 
provoke us tp do i9ii|^ to the pr^udice of 
otbem. 

It is for tb's fea(c», that the Municip^ 
Laws of moft countries hayc provided pe<- 
naldes againft a6ts of intemperance, not fo 
much as they immediately r(sfpe£t the iodi- 
jndasip but as tb^ confequentially endan^ 
fgcr the order and fafety of fociety ^ th^ 
pre&rvation of which ought to be the ob^ 
je^ of all human law9. 

It is indeed to be wifhed, that human 
laws were more attentive to prevent and 
Teftmin ail a€ts. of excefi and intemperapco, 
and all thofe (lighter offences contra ionps 
mres^ which certainly lead to the commit- 
fion of enormous and capital Crimes. Slight 
i>enalties, properly enforced, for the breach 

M4 of 
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of thcfe lefler duties^ might obviate the 
Beceffity of fevere and fiin^uinary punifli^ 
tncDtSt 

* * * 

To make good citizens, we ihould begin 
i prim to make good meq ; whereas hu- 
man lawB ibcAetimes felbw a moft pre-^ 
pofterous and inverted method a fofier'mi 
But we may be afliuredy that bad men. c^q 
never make good citizens; and it is only by 
correfting the moralsof the former^ that we 
can render the latter uftful in fociety« 

Puniflinricnts which remove a member 
6ut of the community, weaken the whole 
body ; whereas wife regulations, and mo* 
derate penalties i priori^ ftrengtheh fociety, 
by obliging every individual, to the pradicQ 
of moral duties. 

Having &id thus much of the Nature of 
Crimes, let us proceed to inquire into the 
Source of Crimes, 
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Qf, tbe:Source of Crimes, 

THE Source of Crimes may be^confi* 
dered either as general, or particular. 
The general Source qf Crimes arifes from 
the' mii^aken apprehenfions of ^thofe who 
prefer fome preient and apparent good, to 
the prejudice of their future and real in* 
teteft-, for as every man naturally wiihes his 
ovrn good, his actions are therefore directed 
to: what he conceives will hi^ve a tendency 
to that end. 



The particular Sources of Crimes are pride, 
envy^ ambition, luft, avarice, hatred, re- 
venge, and every other felfilh afFedtion in- 
dulged to excefs: and thefe padions will 
operate with greater or lefs force, in pro- 
portion as the objefts which excite diem are 
more or lefs confiderable, . 

It is indeed impoflible wholly to extir- 
pate thefe caufcs of delinquency, but we 

may 
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may ncvcrthdcls weaken thdr influence, 
and obviate their ^d^ The feeds of 
pride, envy, ambition, £^r. though inhe- 
rent in ouc njiture, may be chepked in their 
growth. The foice ^'ednca^^i will con- 
tribute greatly to reftrain their progrefs; 
and what edncatkm is io wdividu^ g^ 
laws are i!6 the urhok coeuaunity. 

Where tho gpsyemsimt i$ hk^ juft and 
equal, the citizens will be moft vtrtiious» 
and confequently moft happy. As we re- 
move the caufes whidi inflame pride, envy, 
ambition, &^. we prevent the confequeaqes 
of them, treachery, rqpiHe, and (laugher. 

The vaft difparity which human policy 
hath eftablifhed among beings whom Na- 
ture made nearly equal, is one of the moft 
fertile Sources of thofe Crimes and calami- 
ties which difturb and diftrefs mankind. 

It is however very apparent, that a cer- 
tain degree of pre-eminence and fubordi- 
najtion is eftablifhed byJt^ture : and if we 
attend to the vifible difproportion of intel- 

' leftual 
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Jxr^ IcAml and corporeal faculties among the 

as Jiuman Sped^ps^ even in a ftate of in&Qcy^ 

-. : vc fnay reafonably conclude, that fomc arc 

h: formed for more arduous and liberal pur«> 

/: iuitSy others for .nK>re common and fervile 

fL employments :^h (hort, dat ic>mo are 

jvf fKfTR to goverm odiers to ob^. 

Nature, however^ oould never have in« 

i tended fudi a difproportion, as enables one 

man to abuie her gifts, to. turn affluenc^r 

jnto luxury, and prcTeminence into tyran« 

xfy J while , another is precluded from the 

. common benefits ftie has beftowed , deprived 

4>f every opportunity to cultivate and im*, 

prove reaibn, and fonoetime3 left deftitute 

evcA of the means to nouiulh his body, and 

prcferve his exigence* Nature could never 

have intended fuch extremes as between the 

defjpotic tyrant and groveling flave. But 

vifbat is more. Nature is no't accountabde for 

that inverfion of her order and decrees, that 

^ften gives thei man a right to command^ 

Whom (he formed to obey. 

There 



158 CONSIDERATIONS w 

There is a confcioufnefs in moft men, 
which tells them, that the difproportion 
which policy has eftabliflied is injurious and 
unjuft. There is in human nature a reft- 
lefe fpirit of cortipetition, which begets in 
men a defire of equal diftinftion and poiirer 
with others exalted above' them; and they 
conceive, that an addition of riches and 
authority will afford them an increafc of 
happinefs. 

All, however, have not the virtue and diA 
cretion to perfevere in a courfe of laudable 
emulation, arid to feek the attainment of 
their wifties, by their own unwearied labour 
and application. The greater part will have 
recourfc to fraud or force, in order to ad- 
vance their fortune, and obtain what they 
conceive to be the means of felicity. 

How much ftrpnger then will be the 
temptations to violence and rapine, in fuch 
where the inequality is fo great, that their 
abjedt ftate deprives them of every means 
of cultivating their reafon, leaves them un- 
tutored 
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tutored by education^ unafliftc^'^by good 
example, and even deftitute of the com- 
mon benefits of nature. 

Under thefe circumilattces, fhouldurgqit 
neceffity iniligate the wretched to injuftice^ 
may it not be aiked, vrhether their Crimes 
are noty m feme meafure, the natural, con* 
fequo^ccs of their unequal lot in foci^ty? 
Do not XTivil Laws pipifh them for Crimes^ 
which Civil Iniditutions lead them to com- 
mit ? And does not the true fource of their 
<llelm<quency arife firom a defeat in iegiflar 
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Of the ; Degrees of, Grifnes, 



♦ » -* 



pUFFENDOMFj;yfho:.\$ y&y fimutt 
cin his marking the: Degrees! of Dclin* 
quency, reckdns thofe Crimes to be nioft 
heinous, which diredUy tend to the dilho- 
nourof.the Supreme Being; in the 1 next 
dafs,' he rankS .tfaofei.wbich are Qficnfivc to 

human 
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Ininlan foeiety iti goseml ; fhett fuch ds 
•diftmb'flic'puHfe' pcaftfof tte cityi «id 
after thcfe he pkccs CfHAel^ which reptf4 
individuals, which he fubdivides into Crimes 
affeSKng^ either fife* or ttemBer : - la the next 
rank, he ckfiw Grhhcs tcmfing- to diftorb 
or defile private families^ of whieh mitn- 
mbhy is* the- fopport ; thbiigh PBibhJiiiattff 

r • 

as he obferves, ranks adilltety fifefbrc-fito^M* 
cidc. In the* next ddgreei' jid' fcorificfers 
€riniear whicli prejudice bt Adfttbf thofe 
thmgs wMthr are fiibferv^ldif ttr the ite^ 
lies or convtniencies'bf life; and In the laft 
thofe which injure the fame or reputatioit of 
the citizen. 

Montefquieu^ who fcems to' agree in fub- 
ftance with Puffendorf^ reckons four De- 
gree4'<*Orkiies^ T4k«a,^ol^ tiftji firili €l^^^ 
he fays, (hock the religion ; thofe of the 

peacfc7; ikid&rf: thfei fcflhtl^- tte Jbcilility, of 






.Thdfe fivQral ;Deg«erBi.;og Ddinqucncy 
>nd^nd^ m a: gjroat.mbaft^ witi^ th^ 

arrangement 
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tittaog^am. \tk- ^ Decalogoe, id wMcR 
tte ikittnes reffieateg rdigioa ttnd monb 
are placed before itoik whi^h coacem pro* 
I>erty, or the political welfare offociety. 

JBbt lAddSd) wi^bdt any odief guide, we 
are ted tcrthii^ attiLUgemefii by the olmous 
direCtionr of Mcis^ mifoi!^ wMch* teaches 
us that caufes ^e adferior taefftdla Of* 
&&oe6 agamft re^k>ii and morak, therefore^ 
ihotild be confidered in the firft place, fince 
they certainly ait the foundation of every 

other {pecies of ddraquency. 

* 

f hk /hews '^ inaccuracy of thfe dlvifi- 

I ■ * 

onsiii'bur CririimalLaWs, in. which, by an. 
erroneous and tintiatural arrangement, the 
ertmes agahxft the pritrfary lawd of reKgion 
and morality are poftponed to thofeof a fe- 
condary nature, which relate tb the j^itica! 
iirtercft of ifbciety. 

This pferWfted oifler has beea owing to 
the i&an^ aiiA gfotmdlefs diftindion whi«h 
has been efUbltihcd between moral and 

political 
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politicalr virtue; '» dtftinftioti founded, on 
fophiftry» nurfed by ftate. ptolicy^ and i^ 
held by vulgar prejudice^ . 

It muft be obfcrved, however, that as 
there are D^ees of Deittitiuedcy in Cnmes 
of different natures, fo there are likewife 
Degrees/of Guilt in Crimes of the (ame 
nature. In the lattf^r, . the. di£fereQce arifes 
from the greater or lefs d^ee of malignity 
perceptible in the criminal a^. Many nice 
and fubtle diftindions of this' kind are 
particularly mentioned and Qbferved upon 
by Ant. MaitbauSf Grotius^ Puffeniorff and 
other, Writers \, but an ; attention to fuch 
fubtle diftin^ons doea not (^operly: fall 
within the province of a legiflator; for it 
is imppflible for ^ laws, to anticipate an4 
diftinguifh the particular circumft$inces 
which may palliate or aggravate the fame 
fpecies of offence. This is more properJiy 
the office of a Judge, who is veiled with a 
dtferetionary pdwcr of adj^ication^ ac- 
cordwg as the intention of the delin(j[pent 
appseafs to have been more or Jefs criminaL 
: • The 
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The confideration therefore of thefe re« 
fined diilin£^ns is unnece&ry here, as the 
principles o( our Coaftitntion do but in % 
few ca(es admit of a difcretionary power in 
judgment;, though, where particular cir« 
cumftances appear favourable for the delin- 
quent, and are reported to the Sovereign, 
they may obtain a remiflion of the fen* 
tence. 



But even the Sovereign cannot, except 
in cafe of nobility, alter the fentence of the 
law, and decree a V^hter or more grievous 
punifliment, according as there appears to 
be a greater or Icfs degree of malice and 
iniquity in the circumftances . of the crimi- 
nal aft. Therefore all that the writers 
above-mentioned, and others,. have learn* 
edly written about proportioning of punilh- 
ments to the different degrees of atrocity 
which diftinguilh Criipcs, iB by no means 
applicable to the Nature of our Criminal 
Laws, 

From thefe obfervations with refpeft to 
Crimes, let us pafs in order to the confide- 
ration of Punilhmcnts. CHiVP. 

N 
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CHAP. n. 

} 

Of Punijbments. 

-JpUniJbmtnt has been briefly ^ defined by 
Grotius^ to whofe definition SeUen and 
Puffendorf fubfcribc, to be ** an evil bf fuf- 
fering on account of fome bad action ; ma- 
ium pajmis ob malum aiiionis" But this 
does not feem to be a complete definmoD; 
for many evils may be fuflfered in confe- 
quence of fome bad a£i, which cannot pro- 
perly be called Punifliments. Befide?^ 
Puni(hments are often inflided, not only 
for crimes of commiffioHy but alfo of mif" 
'Jion\ which lail are not at all comprehended 
within the above definition. More amply 
defined, therefore, a Pumjbment is an evil 
wbicb a deliftguent Juffers unwiHingly, h 
the order of fome lawful fuperior^ on account 
of fome a£i wilfully done which the law probi' 
bitSy or of fome thing omitted which the lew 
enjoins. 

From 
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Ptdtn bence it fdSows, that any piin of 
{ufFering^ vriUingly fuibuiiedy (kch as the 
])enance or mortifications enjoined or fuf« 
fered by Rmijb priefts, or ady misfortunes 
or Jofles which wc -- iufibr by MCcSkxy conv 
fequence^ caftn9t be cotiitdered as Puniih^ 
meats. It is, for tnftanc^, a misfortune to 
a child to be reduced to beggary on account 
of .the : forfaititre of an oSending fiither, 
but it is no Puniftimcnt. The evils like- 
iwife which fubjcAs fuf&r, irom the weak* 
ncfs or iniqijity <^ government, arc misfor- 
tunes, but not Punifhments. Thefe fcafes, 
as Puffendorf obferves, who agrees in hid 
reflexions with StldcHj are ifetalitics inci- 
dent to mankind, fuch as fire> fliipwrcck^ 
ficknefs, &r. 

Accidents alfo which happen in confe- 

quence of delinquency, cannot be. deemed 

ftmifliments: As where a delinquent, in the 

p^ofecution of a criminal aft, lofes his 

tv^alth, or is beaten or wounded ; the 

^ains or fuflferings inflidted on him by the 

party injured, or by any other than the 

N 2 fovcreign 
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fdvereign power^ are not, properly (peak- 
ing, Puni(hment8, but a£ts of hoftility. 

From what has been faid, it appears, that 
Puni/bmem is not only an evil/tffercd utmil- 
^f^Sfyi hut is alfo infiiOed by fame lawful fu- 
penary oh. account af tbe vhluikn. affom man- 
datary or prabititory law. As the learned 
$eiden obfervoB,' the antecedent crime is the 
eflence of Punilhment i and he very proper- 
ly objeds to that remark of PlatOj which is 
in fubftance, Nm punitur quia peccatm efty 
fed ne ptccttwr. 

After defining what punjfiunent is, the 
next ftep lead3 to confidcr the Qjialit; and 
Proportion of Punishments. 
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SECT. n. 



Of the. polity and Proportion of 

Punijbments, 

IT lias been much difputed among the 
learned, whedier Punifliment is to be 
direded according to commutative or diflri- 
butivejuftice. 

They who refer it to diftributive juftice 
A^S^^ that as more grievous Puniihments 
are ihfliifled on enormous offenders, and 
flight ones on more petty criminals, there* 
fore their quality is diftributive. To whicli 
it has been anfwered, That the Proportion 
obferved in Puniihments is cOnfequential, 
pr by accident ; and that fuch Proportion is 
not the firit or principal obje^l of confi- 
deration-, for that, in' inflifting Puniih- 
ments, it is not neccflary to compare one 
crime with another, and weigh the proi- 
portion they refpcftivcly bear, in order, to 
adjiift adequate P'unifhments to eath ; but 

. N 3 tliat 
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that every crime fliould be examined ab^ 
ftraftedly^ and a heavier or lighter Punifli- 
ment dtoreed, as is mbil requiiite for the 
public good. 






But this anfwer dbas iU>t appear iktif- 
faftory; for, in order to regulate the de-f 
gree of Punilhment which it is requifite for 
the pubRc good to inflict for differefit 
crimes, a comparifdn muft be made between 
the different fpecies of offence \ and before 
|t pan be determinedy what d^ee of Put 
pifhment is neceflkry for the public good, 
we muft carefully examine, in what degree 
the public (^fety or happinefs is injured or 
endangered by the crime in queftion ; which 
examination neceilarily fuppofes a previous 
jpomparifoo betwee9 the refpeftiVe criniina} 
offences. 



• t • 



•ivate mcrt indeed m^y, in the heat of 
revenge, confidcr ^n injury by itfdf, vrithr 
put any comparative view; but the calm 
and difpaffipnate miqd of the legiflature, \r\ 
^d}Uiling Ih^niftiments with a view to the 
pu^^c goo^, i§ n^tufally J^n4 unavoidably 

H 
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led to a comparifon of the crime undeir con* 
fideration with other crimes which injurp 
fociety. 

They who are of opinion, that Puniflir 
ments are to be referred to commutative 
juftice^ feem to imagine, that Puniihment 
i$ due tx> offenders in the nature of a con- 
XX1BJ&.. "The judicious Author of the Hiftov 
rical Law Trads has accurately traced the 
cpQ&quences arifing from this principle x£ 
confiderin^ Punifhment as a debt, and has 
(hewn how this notion made room for com- 
poduona, which, by djegrees^ took aWay the 
right 5>f private revenge. 

Nothing more, however,, can be meant 
by fay'mg, that Punifhment is due to him 
|who has oflTendedy than that themagiftrate 
l}aa 4 right by law to inflift Puniihment on 
, an offender ; for he to whom any thing is 
due, . or. the creditor, I^s a iright \.o denuin^ 
the tbii>g due from the debtor ; , but it would 
he abfurd to fay, that' the criminal hath ^ 
l^ht to 4cqi?^^d ^uniflinient from the 

N4 It 
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If we confult the evident and natural ope^ 
rations of the mind^ we (hall find» that we 
cannot confider in what degree the public 
gpod is injured or endangered, unlefswe at 
the* fame time confider the dtgree isf tU 
crime in queftion, in a comparative view, 
with regard to offbnces of a fimilar kind. 
As for inftance, if a riot is the kind of of- 
fence under contemplation, the mind of 
the legiilator is unavoidaj^Iy led, by i train 
of ideas, to compare it with the greater or 
Icffcr fpecies of offence. 

As the mind naturally rifes in its coni4 
parative view, if it compares this t^&nce 
with rebellion^ it perceives, that the latter 
tends more Immediately and dircdly to 
the prejudice and danger of the public good, 
than the former. Again, as the mind 
lowers the fcale of comparifon, and com- 
pares a riot with a private' iiffault^ it j)cr- 
ceives, that the former hkth a more 
immediate and direft tendency to injure 
the public than the latter, and confequently 
poncludes, that a riot is an intermediate 
ftffenpe, which ought not to be puhiftied 

f 
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fb gnevoufiy as an a£t of rtbtlUon^ and 
yet more fevetely .than a private ajfaulh 
So that the legiflator does not confider the 
CQipe by itfelf^ bj\t examines, it w^th re- 
ference to other oiiences, apd regulates 
his Funiihinents according to diftributive 
juftige, 



Monieffiiiu^ Itkewife^ feems to declare in 
favour of cfiftributive juftice -, as' is evident 
from the contents of the 4th chapter of the 
1 2th book 6rhi8'£^j^f%r/> des Loix\ aiid aUb 
tn the 1 6th chi^terof the 6tbbo6k, where 
he fays, ^\It is efTential to obferve a certain 
^ harmony, among J[^uni(hments, becaufe it 
** is eilential to prevent a greater Crime ra* 
•* ther than a lefs* '* • ' 

» ■ 

It remains now to confider the different 

■ ' ■ > 

Ends of Puniftinicnt. ' 

* IJ eft eflentief que les peines aient de 1' hannonie 
•ntf ^iks ; puree qu'il eft jdTentiel que Yon evite pla<» 
t|k )in graxui criiyiei qu'un moindre. 



S E G T. 
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SBinatety : and in thbfe dhrifions PufieBiarf 
fdbws him. 



. It would « be to no purpbfeto enter into 
their nice difquifitions abdnt the right of 
inflicting Puniftiment iq a State of Nature, 
and to wfaom.it belongs. It (eeins needlefs 
to pcbveyitfaat foch rig^ naturally. belongs 
to parents or preceptors: but Pi^tniaf 
feems to be juft in his obje^on to Grmus^ 
who thinks it appertains to every one who 
has judgment to exercifb it^ acsd is 4iot con- 
taminated with the fame vices. 

•; 
c; Nothing however - iSeems more* evident^ 
than that the kind of Puniflupenty which 
4ias for^ its End the anlendment of die de^ 
iinquent, cannot be extended to death ; 
and Pugendorff^ ol^eftion t0 this pofition^ 
feems to be rather fubde than folid. . Wber« 
wickedncfs is inconigible, he obfcrves, the 
juftcr opinion is» that: it is better for the 
deUtoquent .not to exift any longer 5 and hfc 
quotes A number of authorities in fiippottof 
this refledlipu. 

N 

X . '■»• • . ■ " 

When 
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When we fpeak of Punifliment with re« 
fpe& to the amendment of the criminal^ 
-we'cettaihly mean his amendment in this 
Ufe, which is abfolutdy defeated by put* 
ting him out of the world ; and therefore 
the difcoffion of this point does not pro-^ 
perly belong to this head, which confiders 
thcf End of Puniflunent with refpe6t to the 
amendment of the criminal Whether it 
be for the benefit of a delinquent, deemed 
incorri^ble, to be excluded from focietyi 
or to remain in it, is more than human 
jndgment can determine : For it is at leaft 
po(&ble, that the delinquent wRbm we 
fuppofe irrecIaimaUe, might, if indulged 
with life, foriake the habitude of evil : and 
we aflume greater (agacity than belongs t6 
our finite comprehenfion, when we pie- 
fume to decide, whether it is^ better for a 
criminal, with refpe^ to himfelf aloile, tm 
die or live. 



Befidea, when (hall we pronounce a de- 
linquent to be irreclaimable ? As men, who 
labour under dangerous bodily difeafes, 
often recover after they have been deemed 

incurable ^ 
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incurable { fe chmtba1% jthou^ arrlv^to 
^e nioft exceili^C' pitch 4^.t>rQftigacyi ^en 
reform after they hat^beefi jtt<ig^>iKe« 
cUiinable; . ThDre.is: a ftcongor aoalogjf 
between, the natural' and';poHtical bodyi 
thao ta generally ifiqppoieci. . lifdWy. (hcwhi 
we not condemn' a Phyficbw^^o i fliOttU 
order his patieift to boi j)ufej.9 (klth^i h^ 
caufe he ,con<;«jrt«i..U t,^:^ b^i?njl,J*e 
po.wer of medt^jiae jq r^itofa: Iwi? |Jovr 
then (hall .we juftify the ; kgifla^ .h4xo 
cqmiqit3 his polid^l paup9t;s to die baoda 
of the exectttiox^r^ perhafps; oa die fiift a{H 
pearance of a dangerous dijlempfr, without 

applying proper ren^edie^to. procure dieirre<« 
fovery? 

. In politicaly, as well aa in natural ixu* 
ladies, we muft le^ve fonieibing to ths 
pperations of Nature* Her efforts oM 
accompli(h what human art and policy can-^ 
not effeft \ and it fecms tp be the moft un- 
pardonable raihqeis and injuftice, to contign 
criminals to'dekth as iriedaimabley without 
trying every eitpedieot to .%odi: their rei^^ 
tnatioHv 
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9 ThisBndofFuiltibnMtn^ hoi^ver^ which 

c ScUen reckons MipQg ^ ,iinai caufesr and 

livhich {KPopd&s thc^ reformation of the of^ 

. fender, fhould be purilied with gre^tcautioii 

i: end fnoderattoa And n Punilhmeoii c^ 

this kind do not extend to^ death, they 

ihonld be calculated raihei; to reclaim tlMS 

delinquent by their equity, and lenity, than 

^o drke him to dtf^ir by ^heir rigour and 

igf99ndnyr for k is much iafer to depnve a 

criminal of life, tha9 to render him delj^ 

ratiei&fociet^.: 

Aa to die kcqnd Spd of Puniihmentf 

which f^^ds the benefit of the jparty in^^ 

jxurodi that, aocqrding to the writers aboY« 

quoted^ is obtiiin^d eiihv» 

• • » • 

ift. By cutting off the delinqueipt. 

2cUy, By depriTti^ him of the Aeans df. 
doing miichief, ,whii;h may be efiedted by 
his ifhpriioDment or baniflunehL^ Or, 

jdly^ By r«ckiming him firom evil: 

Througjh 
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Through thcfe fevcral heads Puffeniorf 
follows the fteps of Grotiusy diough they 
both feem to have treated this point but 
fuperfidaliy. They confiddt the right of 
l^rivftte revenge, directed to the ends above 
enumertlted, as exercifed, either by the 
injured pcrfon himfelf, or by fome indif- 
ferent party; but under this head; which 
refpeAs the intereft of the party injured, 
they have taken no notsce of (J)ecific retri- 
bution, which feems to be a very male'' 
YxdX point for confideration ; for d^iough the 
death, imprifonment, or baniHiment o( the 
crintina), may be confidefed as forrTe fort of 
recompenfe to the injured, yet, if properly 
analired, it is, with refpedt to him, ratho: 
a gratification of revenge, than a rettibu- 
tion. The fuffering of the criminal is of 
up mor^ real fervice to hito, than it is to 
any other individual in fociety, farther 
than as his paffions are more irritSited. 
The End of Punifhmehti therefore, with 
refpedt to the intereft of the injured, is not 
anfwered,. when no real utility of recom- 
penfe refults to him, and he r^ps no other 
fatisfaftion than that of private revenge: for 

revenge, 



I 
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tevenge, though it is a reafonable foundati- 
on, yet it is by no means ajuft End of Pu<* 
nUhment) which oi^hr, where it is pradi-> 
cable, to provide recompenfe for pad inju« 
ries, and fecurity againft future wrongs^ 

With regard to the third End of Punifti* 
ment, as it concerns every '^one indifcrimi* 
natdy, the modes of accompli(hing it are the 
fame with thofe mentioned under the laft 
head; for the general intered and fecurity 
can be procured by no other means, than by 
putting the delinquent to death, by Confin* 
ing, baniihiitg, or reforming him» 

r 

The head of fpecific retribution, hoWever^ 
does not belong to this End of Puni(hment, 
fince that can be due only to the injured par-* 
ty himfelf. 

The foregoing refleftions, tefpefting 
Crimes and Punilhments, will prepare the 
way for the conlideration of Criminal 
Laws. 
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CHAP. BL 

SECT. I. 

Of Criminal Laws. 

IT is reafonable to fuppofe, that, at the 
firft inftitution of human polity, the en* 
acting of Laws in Criminal Gifes was the 
principal, if not the only objedt of legifla- 
live attention ; and as Criminal Laws feem 
to have been the firft, fo they ftill continue 
to be the moft important concern of l^ik- 
tion. 

The celebrated Mmtefqtaeu observes in his 
UEfprit des Lotx^ that the liberty of the 
Cirizen depends principally on the excellence 
of the Criminal Laws. 

All nations, therefore, more efpecially 
ours, which boads of Liberty for the prin-* 
ciple of its conltitution, ought to be parti- 
cularly 



CRIMItsIAL LAW. 181 

cularly Iblicitoua to cany their Criminal 
Laws to as great a dc^ee of perfection 
tis human policy is capable of advancing 
them. 

In order to approach the nearer to this 
perfe^ ftate, we ought always to keep in 
view the ends which we propofe to accom** 
phfb by enaAing of Criminal Laws. 

S E C T. n. 
Of the Efuis of Criminal Laws, 

EVERY wife l^iflature will, in the 
ena£ting of Criminal Laws, have it in 
contemplation, rather to prevent than to 
puni(hCrime$; and while they chaftife the 
delinquent, will endeavour to reform the 
man. 

The ob)e£t8 of their concern, therefore, 
will be, 

.02 ift. 
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ifty By the judicious penning of the Law, 
to create, by reafoning, a priori^ a detefta- 
tfon of the crime forl^dden. It is not fuffi* 
cient that a Law is merely prohibitory and 
penal, but it ought firft, by dint of rea- 
fon and perfuafive argument, to convince 
the juc^ment, that fuch pr6hibition and pe- 
jmlty are juft and expedient fox* the good of 
fociety j for men. In moderate goxermaents 
efpecially, are to be led more by reafon than 
terror. 

adly, Their next care will be, to adapt 
aiid proportion Punifliments, as nearly as 
may be, to the different degrees of of- 
fences. . 

3dly, They will ordaih, that reparation 
may, in all cafes where it is pofliblc, be 
made to the party injured, by the Crimi- 
nal: For all Laws are imperfedl which, 
by the punifliment of the delinquent, tend 
only to gratify the revenge of the profecu- 
cutor, without providing for his recora- 
penfe. 

4thly, 
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4thly, and laftly. They will ordain, that 
{atisfaftion be made to the State for the in- 
jury done to the government, bydifturb* 
ing the peace, or violating the purity of 
fbciety. 

Thefe feem to be the principal objects 
which the Law of Nrture, and right Reafon 
have pointed out for the attention of Law- 
givers. All political Laws which contradict 
the Law of Nature and Reafon, are abfurd 
and uiijuft. Governments are irelatively good 
or bad, in proportion as their political infti- 
tutions are conformable to thofe immutable 
Laws. 

But as moft States, and our own in fome 
d^ree, appear to be governed by a fyftem 
of. policy not oply inconfiftent with, and re- 
pugnant to thefe native Laws, but alfo con- 
trary to the conftituent principles of their re- 
fpetStivp governments i it will be worth our 
enquiry to examine the frame and tendency 
of our Crinainal Laws, both with refpedt to 
the principles of natural reafon and of ftate 
policy. 

O3 SECT, 
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SECT, m. 

0/tbe Criminal Laws ofEtiglanA, 

TH E fevcrity of our Criminal Laws is 
. not only m objedt of horror,. but the 
disproportion of them i^ a iubjeft for cen^ 
fure. All degrees of offence are confoimd-r 
ed; all proportion of puniihmcnt is deftroy-^ 
cd. They breathe too much the (pnt of 
DracOj who ufed to &Ly^ that he pumfhed 
all crimes with c^eath, becaufe fmall crime$ 
deierved death, find he pould find no higher 
f or the greateft. , 

But if we attend to Reafon, the itiiftre6 
of all Law, (he will tell us, that punifh^ 
ments fliould, as nearly as poffible, tear 
proportion tp the offences committed 5 and 
that it is both unjiift, and injurious to 
fociety, to inflift death, except in cafes 
where the offender appears to be 4ncor- 
ri^ble. 

Twp 
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t 

Two qudltons naturally occur, on the 
examination of this fub^edt : 
- ' . ' 

I. VThetber the magiftrate has a right 
to take away the life of a delinquent, other- 
wife than in cafes which would endanger 
the public (afety. 

^. Admitting fuch ri^ whether there 
Is a joeceffity for exerdfing it • 



CHAP, IV. 

SEC T. t 

<* 

Of the Right of infliaing Capital 

Punijhmenis, 



• « 



WI^H refpea to the right of Pu- 
nifliment in general, it muft be^ 
allowed, that die magiftfate can have no? 
power, but what ht either derivds' origi-^ 
nally from the people, who, by commpn 
conferit, agreed to reirgrv thfeir imtural 
i\ghtsfor certain purpofes, and under ccr-- 

O 4 ' taia 
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taio conditions; or what he acquires by 
necelTary implication, as means requifice to 
the end of government for the common 
good; upoQ the principle, Saks fi^li/th 

Kow, it is clear that the people could not 
poffibly transfer a right wHch they could 
not lawfully clum themfelves. It will be 
«Uowcd, that no one haa a right to take a- 
way his own fife; confequcntly, fince he 
himfelf can, in.no extremity whatever, put 
an end to his 'own beitig, he cannot have 
given the magiflrate a right of inflicting 
death upon him; and the arguments which 
would endeavour to prove the affirraadvc, 
might with equal ftjtc* be applied in vindi- 
cation of fuicide, ' > N 

. It Is indeed alledged by the < writes od 
diisfubjefl, that die right inqueftionisnot 
transferred, but relinquifhed* which is ^ 
nicety not readily conceived, 

Jpi^endorf argues, th^t as Punifhmeat is 
*w«etlung infiiftwi pn the unwilling, and 
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tLStbat cannot happen againit it rhan's will 
which he brings upon himfelf, therefore it 
is difficult to explain how a man caii have 
the faculty of puniihing himfelf, and be 
capable of makings a tmnsfer of it to an« 
other* 

r • 

This difficulty he endeavours to fol ve 

thus; — As, fays he, in natural bodies, by 

the mixture of many fimples, a compound 

may be produced, in which qualities are 

difcovered not to be found in any of the 

fimple ingredients; fo bodies politic, com^ 

pofcd of feveral members, may have riglitef' 

reildtiiig from their union, which are not 

inherent in any individual : therefore, con* 

tinues he, the magiftrate or fupreme body 

politic may have a right of inflifting pu- 

nifhments, which was not before in any 

individual: and this, he adds, is eafily 

.aecodhted for, if we fupjpofe that every one 

binds himfelf, not only to protedt others, 

but to bend his whole force againft Wm 

^hom the magiftrate deems worthy of pu- 



To 
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To thtt it nlay be objeAed* That in thit 
obfigationt by which erery one is foppofed 
to be bound* . the Crimiiial Mmfelf mi^ be 
included ; and PufenJorf ha.d before very 
juiUy jobfenred, dut no <me can be under 
an obligation of devoting himfelf to piunfli* 
ment; confequently this way of reafoning 
does not folve die difficulty. His ixgnmeats 
indeed, on the whole of this. point, feem 
rather fpecious than fatis&^ry^ and bis ob- 
jedtions rather verbal than fubflaadaL 

It is tsrue that the rig^t of infli^og 
puntfliment^ «» pommi^ wa^ not in any mdi- 
vMual .previous to civil inftitutif^ns ; lor Fu-. 
niAunents,, ftridtly confideredy are creatures 
of Civil Society* 

NevertheleCs, individuals in a State of 
Nature, having a right of j^rtvate reveogei 
though every exercife of fuch right is, pro- 
perly fpeaking, an a€t of .hoftility^ and not 
a, punifhiTient ; yet Funifhnient, or the ci^ilj 
right of public vengf^nce, >va$ fubfiituted 

in lieu of fuch natural right of private XQ* 

venge, 
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venge, which belonged to ^ety individual 
Ui a State of Nature, So that the diftinc-^ 
tion appears to be merely verbal ; and what 
in a State of Nature Was a right of priyate 
reVdfige in every individual, is, in Civil 
Society, f right of puniftunent in the ma* 
^ftrate- 

From henee it h evident, that the right 
of punifhment in Civil Society cannot juftly 
be extoided beyond the limits which reason 
prcfcribes to private revenge in a State of 
Nature*, 

' ThW 

^ Tbe Anth&t of the Hiftorical Law Tradb obfarves, 

** That reientoienty ^Hben confined wichtn due bounds* 

is atuhorifed bj conCcience. The delinquent, fkys he, 

is feniible that he may 'be juftly punifhed; and if any 

perfon, preferably to others, be intitled to infli6t the 

puniihment, it muft be the perfon injured. Revenge* 

therefore, he concludes, when provoked by injury, or 

voaiiflitary wrong, is a privilege that belongs to every 

pcribn hj the Law, of Nature ; for we have no criterion > 

of right or wrong flsofe illnftrious than the approba* 

tion or difa^prbbadQn of confcience: and thus the^ 

firft Law of Nature nlpe&iag fociety, tbatof abftain* 

iog from injuring zibets, is enforced by the moft effi« 

It 
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This right of private revenge may be fur- 
rendered or transferred to the m^ftratc; 
but no one can give the ma^ftrate an arbir 
trarj^ right over the life of another^ Even 
in a State of Nature^ one man could not 
juftly take away the life of another, but ia 
cafe of abfolute neceiHty to fave his own. 
Every one has certainly a right to defend 
his peribn and his property apipft vicrieace^ 
and to kill the aflailant> if he cannot odier- 
wife fecure himfelf and his pofleffions. 

The defence of our poffeflioiu, ulti- 
mately confidered, is in fadt the defence of 
our perfons ; for if an a^reflbr invades 
our property with fcMrce^ and we are rcfe- 
lutely determined to maintain it, our per- 
ibn then becomes the immediate objcft of 
defence. 



It is well obftrved in the Commentaries on the L&ws 
of England^ B. iv. thst the right of puniiliing ciimes 
agftinft the Laws of Nature, as murder and the like* ' 
\t^ in a State of mere Nature, vefted in every indivi- 
dual ; and that the firft murderer, Cainy was fo fen- 
fiUeof tUs, that we .find him mGenefis^ chap. iv. ver. 
14. expreffing his apprehenfions* that Wrorv^r fliouM 
find him would flay him. 

But 
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But all expedients (hould be tried before 
we proceed to this deadly extremity. That 
nothing but apparent necedity can juftify 
the flaying of rfie a^eflbr, is evident from 
the tenor of oflr laws, which declare, that 
the danger, in which the flayer is, muft be fo 
great, as that it appears to have been other- 
wife inevitable ; and that the defence ought 
to be always even unblameable, and not to 
take revenge. 

The law will not allow it to be juftifiable) 
in cafe of Je defendendoj to kill any one» 
even though we are afiaulted, if the party 
could fly from the danger ; and the Law will 
not countenance feigned flight, in order to 
gain breath, and fall on afrelh, but it muft 
be a flight from necdfity^ as far as the party 
can, until he is driven by theaffailant to a 
wall, ditch, river, ot fome fuch extremity, 
fo that ^re is a moral impoflibility of efcap* 
ing his pur(uit. 

The reafoning upon which this principle 
of law is founded, plainly demonftrates^ 
that^neccffity alone can juftify us in ufing 

our 
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our power over another's life i and at the 
fame time proved, that we adually retain, 
and may lawfully exerdfe this right in all 
liich cafes of emergency* 

Hence, therefore, it may be concluded^ 
4hat we have not parted with the right of 
inflidting death to the magiftrate, fmce we 
retain it in the only inftance in which we 
can lawfully exercife it. Indeed it is, in 
its own nature, incommunicable ^ for, as it 
appears that we can only u(e it on the bc« 
caiion above fpecified, when our own life is 
in immediate <x unavoidable danger, confe- 
quently, before the magtihate Can interpofe, 
that occafion ceafes. 

Bat if thid right, is dius iacommunicabte, 
it may be afked, whence the magiftrate 
derives the power of Ufe and death, which 
he has an undoubted right to inflid id 
cafes of murder ? 

To anfwer thii queftion, it will be necef- 
fary to confider the natu!ral right of revenge 
in a more extenfive view. Hitherto we 

have 
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have examined it, only fo fitr as it belongs to 
the party injured or attacked ; bat there are 
relauve, as well as abfolute rights. 

Men, in a State of Nature, have-not only 
a right to defend themfelves, but they have 
a ri^st, nay it is a duty enjoined them by, 
the Law of Nature, to prpte£t and defend 
each other ; and this obligation is more or 
Ids landing; as the relation or connedtion 
between them and the party injured is more 
or lels remote. 

If, therefore^ one is unjuftly attacked, 
and in danger of being overcome by equal 
force, the^Law of Nature enjoins every one 
prefent to yield him ai&ftance; for it is a 
conmion caufe to refift btwlefs mi^t. The 
affiftant therefore, or fecond, has the fame 
right of refiftance againft the aggreflbr as 
the party injured ; and, if he cannpt other- 
wife fubdue him, may law^ly kill him. 

If, for want of aiTiftance, the party at- 
tacked is flain by the a^reflbr, a right of 
vengeance belongs to thofe who furvive 

himi 
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« 

This right of vengpanee belongiB not 
only to the relations of the deceafi^, but to 
every one in a State of' Nature ; for it id 
every man's concern and intereft, t^ fecme 
Bimfelf againft a delinqisent who is fo de^ 
praved and defperate as to commft a crioie 
of an inexpiable nature. Every one may 
apprehend that it may be his own turn, and 
there can be no fbcurity againft a nmrderer 
but his death. 

Againft other injuries a man may not 
only take fecurity, but, in cafe of violation> 
may obtain fatisfadtion ; whd'eas, agaiaft 
a murderer, no fec\irity is valid, fiflce he 
can obtain no recompenfe, if it i^ow 
iheffedtual: The vengeance therefore ttfcw 
on a ralirderer, is not a revenge of tr?iimpb 
which regards the crime paft, but it h^ 
for. its objedt the future fifcty of aff; afl* 
vengeance directed to this end may, '^ ^ 
State of Nature, be lawfafly exercifed hf 
any one. 

Cicero^ fpeaking of the Rights of Nature, 
which, he &ys, are not founded on opinion^ 
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but innate in us^ itiemions rtyWige by way 
ofilliiftr^tion. ReVeftge he tlefineiito be, 
that by ttrhich we ftptl violence mA injury 
by me«As of defenee and ttngeiinM. 
• 

Was- it neceflary^ mdny aatltorities 
migbt be adduo6d to prove this natural 
right of tevenge to^ be in ewry one in a 
Statd of Nature. Therefore^ at the infti* 
tution df the cM) ftate, it codfequentiy 
paffed by neceffary and tacit implication to 
the magiftrate, who is armed with the 
ftrai^th of the whole body ; (b that there is 
no occafioD to fuppofe a formal and actual 
transfer. 

» 

Thus it appears in cafes of murder, wbi<}h 
admit of no reparation, the magiilrate may* 
lawfully inflidt death, from the apparent 
juftice and neceffity of his exercifing fuch 
power for the common good; and his 
right is nothing more than the common 
right of vengeance, which every one had 
againit the perpetrator of the inexpiable crime 
ofitmrder. 

« 

P 2 Lord 
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^ Lord Hdk feems to admit, that in cafe 
of murder, the Law of retailiatfon was 
juris sMtur alts \ and that in other cafes the 
liH talioms was juris pofitrui. Of all other 
critiics, as has been bbfcrved, the party 
injured might ^obtain a' recom^nfc, and 
fecurity might, be had for the,.fiitvirci but 
in cafe of^ niiider, no .reparation, can be 
made to the injured, and the furviyoriJ caa 
have no fecurity but the death df the de- 
linquent. / . . . 



* w 



The mjigiftratCj.then, having a #1 to 
irrfUa death in cafe of murder, as being an 
inexpiable crime, let us examine whether 
there is a neceflity of extending capital pu- 
niihihcnt* to other cafes. 



CHAP. 
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CHAP. V. 
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S.E C T. I. 

Of the Necepyof inftiaing Ca^ 
pital Punijbments. 

MANY urge the neccflity of fan- 
guinary Laws, and plead the origin 
nal conient of mankind to their inftitutidn, 
with their implied and tacit confent to their 
continuance. But thefe * pleas do" not prove 
them to be either juft or expedient. 

How many favage and abfurd cuftoms, 
which prejudice once idolized, as facred, 
are now happily aboli(hed ? Such is the 
inveteracy of habit, that it will give a fanc- 
tion to the moft uni^atural and horrid prac- 
tices. We read of Indian nations who ufed 
to feaft on the bodies of their ^ deceafeid 
relations. When Darius alked thefe fa- 

, P 3 vages; 
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vages, on what condition they would con- 
fent to burn their dead, after the Grecian 
fafhion; tji^aflllfed hini th^t no induce- 
ment whatever could prevail on them to 
adopt fuch a pradticc. When, in like 
manncjr, he demanded of the QreciansyOn 
what terms they would agree to feed on 
tkeir (j^eaied friMdt^ after the hUtut 
cuftom ; they rtctivtd bk pj^opofitioii with 
horror, 

, It was thought neccflary among our 
ru4c German forgathers, to iacrifice cap, 
tives taken in wari oikI general affent 
^ve 9 f^dtion to the inhuman cuftom. 
But the prefcnt age is too poliihed and 
refined, not to hold this favage pradiqe k 
abhorrence, 

Wq need not, however, refort to fuch 
^iftant inftances to prove the triumph of 
cuftom over rea/on and humanity. Scarce 
IXTO centuries have ejapfed, fmqe, under the 
eftabliihment of La)v, aiKl the fandtion of 
Keligion, a pradice prevailed in this coun, 
try, pf burning thofe brave but unfortunate 

Martyrs 
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Miartyrs to optOKm^ whom the intercfted per- 
i^udocis of popifli bigots marked out for 
iacrifioe nndcar the name of HerHics. Nayt 
at vras nb bi^er lince diaa (he tg Car. II. 
Cnot oae Jiimdred years ago) when the laft 
ba<%e of religious persecution iti this coun^ 
try^ tiie writ ie Hareik9 tomburendo^ was 
aboUfli^9 hitt; the prance of burning here« 
tics ftill prevails in thofe countries where rc- 
ligipn is impiouily perverted to blind the un-. 
derfbmdfng, end to harden the hearts of its 
votaries againft their felbw-creatures. 

Thefe abfurd, unnatural and brutal prac- 
tices are, however, juftified on the footing 
of neceility, an^ in many places have ob- 
tained general aflent, and received the fane- 
tion of Law. .But no neceffity, no general 
a&nt is of force againft tlie Law <£ Nature. 
There are immutable and eternal reiationaof 
things antecedent to all human inftituttonsi 
whidi fix fuch certain boundaries to right 
and wrong as no Laws whatever can either 
limit or extend. 

The violation of Law, fays GcrdoHf does 
not conftitute a criilie where the Law is badt 

P4 b« 
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but the viblation of what ought to be Law is 
a crime even where there is no Law. The e& 
fence of right and wrong does not dejiend on 
words and claufes inferred in a code or fta^ 
tute-book, much lefs . upon the conclufions 
and explicatioils of lawyers, but upon rea- 
ibn, and the nature of things antecedent to 
all Laws. In all countries, Reafon is, or 
ought to be, confulted before Laws arc en- 
abled ; and Laws had better to have never 
been tnade where it is not confulted. Rea- 
fon is, in fome degree, given to all men ; 
and Cicert^ fays, whoever has Reafon has 
right Reafon ; that Virtue is but pterfeft Rear 
fon ; and that 4II nations having Reafon foF 
their guide, 4II nations are capable of arriv- 
ing at Virtue. 

Laws therefore muft be founded on Rea-: 
fon, othcrwife they are ufurpations on the 
natural rights of mankind : and no gpneral 
aflcnt, or fuppofed neceffity, can give them 
' Aat validity which they do not derive from 
0ieir own juftice and expedience. . 

An oblijgatibn from one individual to an- 
other to do ah illegal or immoral ad, by the 

l4W 
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Law of the land is void in itfelf : and by the 
fame reafon kll obligations to public Laws 
are void, wheii they are repugnant to the un* 
alterable principles of right reafon and moral 
virtue, 

SECT. 11. 

< 

Th^ fam€ /uhje^ continued, 

FARTHER, withrcfpea to the ne- 
ceffity whigh is the grand argument for 
Capital Punilhments, it ipay be obferved 
from experience, that wlu^t was, and in fome 
places fljU isy d^eiped negeflary,^ has among 
us been found to be inexpedient ^nd inhu^ 
^lan ; and we perceive that the abolition of 
fuch barbarous guftoms is attended with no 
inconvenience, but, on the gontrvy? pro-r 
duftive of infinite imprpvefnent. 

In truth, we ar^ apD to be fwayed too 
piuch by political maxims, and the pre- 
tended rieceffity of things: there are many 
principles io the adminiftration of govern-r 

ipent 
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men» inconfiftent with right reaiba and ftrid 
jiifttce, which pohticai caTuifts ttceiDpt ta 
viodiaite by the genera} plea of tmifyf, 
and by making fubtle and ejccrairagailt dif» 
tindtions between political and niorai 7ir<> 
tue^ which have no real foundation in na- 
ture. 

The bulk of the people, from thdr iodo- 
lence and incapacity, judge every xAodil to 
be perfe€k to which they are accuftomed ; 
and think whatever is, is necel&ry to be 
done. They are enemies to innovations, be- 
caufe they are too fliort-fighted to perceive ' 
the good which may refult, or too iiiert to 
oppofe the inconveniencies which may cnfue, 
from a change. 

How many revolutions have taken place, 
by which fdciety has been improved, which, 
when they were firft in agitation, vi^ere 
deemed Utopian and chimerical ? How many 
projeftors have been' deemed mad and fool- 
rfh, becaiife their countrymen were blind and 
obftinate? What violent oppofitions have 
been made in this kingdom to many new 

regulations, 



CRIMINAL LAW. 205 

regulations, whiclH upon experience, have 
proved of fuch uncommon utility, that their 
moll ^ager opponents have at length petition*- 
^ to. be made partakers of what, through 
Ignorance and pertinacity, they had before 
ftrenuoufly rejedted. 

Though the ftate of fociety, efpecially in 
this kingdom, in greatly improved, there is 
ilill room f^r farther amendment \ and we 
are yet many removes from the pcrfedtioa 
we are capable of attaining. 

SECT. III. 

Farther Continuation of this Sub^ 

jeB. 

IsJOLU MUS leges Anglia mutari^ \Has 
the anivrer of the Earls and Barons at 
the famous parliament of Merton^ where the 
Prelates endeavoured to procure an a£t to aU 
ter the Common Law, and' fubftitute thd Ci-^ 
vil and Canon Law in its ftead. 

This anfwer, though extremely fpirtted 
and pertinent at thai; time, has been fincc 

quoted 
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quoted with great impropriety by thofe who 
have oppofed new inftitutions. , Many obfti- 
nately perfevere in a beaten traft^ though 
rugged and unpieafant, rather than deviate 
into a untrodden pathy however fmooth and 
inviting. ' j: ^ 

There arc certain aphorifms, which men 
of weak minds or interefted views are al- 
ways ready to apply for want of folid rcafons 
to fupport their objections* . When any 
fcheme of improvement is offered, hundreds 
MTtU tell you, that innovations are dangerous^ 
for one who is capable of pointing out where 
tlje apprehended danger Ijes, ^ ^ 

Should this maxim prevail in the extent to 
which fome arc defirous to ftretch it, our 
laws would bcconie, like thofc of fome eaf- 
tern nations we read of, immutable. But 
innovations are then only dangerous, when 
they are not founded on reafon and juflice, 
and when they are nofintroduccd at a pro- 
per time and with fuitable caution. 

If we are deterred from attempting inno- 
vatioris, for fear of fome unqertain danger 

in 
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in the experiment, we muft be content to 
labour under all the mifchiefs and incon- 
yeniencies, which time^ and a change of 
cir cumftances, brings . on almofl every in- 
flicution, however expedient and unexcep- 
tionable at its original eftablifliment. As 
circumftances vary, policy (hoiild undoubt- 
edly accommodate its fyftem to fuch a vari^ 
ation. 

* 

However political cafuifts may pride 
themfelves iir fubtilizing arid reconciling 
moral repugnances with public neceffity, 
we mdy venture to conclude^ that whatever 
fhocks the conupbn fenfe and feelings of 
mankind) is faulty in its original eftablifli- 
ment«» , 

> Nothtng can be more oppofite to natural 
r^ibn, than the« confounding the different 
degrees of crimes, and with indifcriminate 
feverity inflicting capital puniihments on 
unequal offences. 

To ima©ne that fuch rigour will deter 
delinquents from offending^ is a vain fup- 

,^fition. 
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pofitiofl. The dread of fiitnre punKhmem, 
howetcr foraiidabte and 'mcvkable too, 
(though it is felddm diat offenders think pn- 
nifhment unavoidable) makes but inadcqnate 
and impotent impreffions on a man, while 
under the prefent predominancy of an impe- 
tuous paffion i as is notofidus fixwn dw very 

(Tender efFe«s of reKgrous fears on tme !». 
1.- 
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SECT. IV. 

CwfideratioH ofAutbwities qh this 

Suhjea. 

« 

ASyftem of government, founded ofi, 
or fupported by, the ncceffity of in- 
fliAJng Capitat Puniftmems wtlh fud» hrdif- 
crimtnate fev«*ity, mul! be eft«bK(fad a^ 
gamft thefondamtotal pFmcip]«s of theUw 
of Nature and Righi Reafon, wlrich tsitkk 
us to take away life unlefs ttf fftvc our own, 
or avenge the death of another. But hap- 
pily fuch aeceffity feems' to be, in our free 
conftjtutjon, purely imaginafy. 

Lord 
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Lord Hak^ ^bofc opbton defcrvcs to be 
highly refpeded, is, it muft be confeflbd, 
an advocate for this neceffity. " Although, 
he oh^ves, many fchoahnen and canonifts 
are of opifiion, that death ought not to be 
hS^^d for theft, y«t the neceffity of the 
peace ami wdl ordering of the kingdom 
hath, in aB age^ftnd in almoft all countries, 
prevaUed againft that opiaton, and annexed 
death as the punifhnient of theft!." And in 
further fiipport of this neceflity, his lordlhip 
refers to Covarruviasj where, he tells us, thi3 
c«fe is kamecHy difputcd. 

Upon confuhing CwarrmAas^ his opinion 
^ppeatd to be, that thefts ihoukl be pu- 
Riflied capitally, where fhey are flagrant 
dther in quantity of quality, and his reafoa 
is, « bocaufe men make a jeft of Bghtef pu- 
nilhments/* 

Here it is to be obfcrved, that the rule 
of puniftiment, according to the ireafoning 
of Covarruvids^ is to be regulated by the 
mcailire of diftributivc juftice-, and the 
fwmlhment to be either capital or not,„ 

according 
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according to the quantity or quality of the 
thcftw 

» * 

But the crime of theft, confiderjsd ab^ 
ftradtedly and by itfelf, does not admit of 
any diftindtion of puniihment \ for though 
with regard to the party robbed, the theft 
13 more or lefi grievous^ accordii^ to the 
quantity or quali^ of iti yet, with refped 
to fociety, the bad tendency of it is equally 
the fame, and the crime equally flagrant 

Upon this priaciple Plato framed his 
Laws, when he ordained that. If any one 
was guilty of public theft, whether it was 
of great or little value, he fliould incur the 
ilime penalty; for that he who took a thing 
of trifling value, .(hewed the fame difpofition 
to theft, as he who ftole things of greater 
value. 

« 

This Law of Plattfs is agreeable to rca^ 
Ton. For the Law (hould never make a 
diflinftion between crimes of the fam« 
fpecies, though particular circumftances at- 
tending the criminal a^ may be a founda* 

tion 
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tibn for the magiftcate to extend mercy to 
the delinquent. 

But as Covarruvias is of opinion^ that the 
rule of diftributtve juilice (hould be obfenr* 
ed in different fpecies or degrees of the fam^ 

ft 

crime, why» it may be aflcfd^ (hould not the 
fame meafure of diftribud^ juftice be main«- 
tained between one crime and another i And 
why fhould theft be puniflied with the iame 
capital rigour as murder ? Perhaps the befl 
anfwer that can be given, is that of Draco*B 
above quoted. 

To argue for the necdfity of infliding^ 
death, upon this foiundation, ^* that men 
nuke a jeil of lighter punilhmenti/' is to 
reafon upon a principle which may be car-* 
ried farther than thofe who .advance it 
perhaps forefee, or would wifli it to ex« 
tend* 



• I 



It will not be d^ied, that there are ma- 
ny flight crimes which merit only light pu- 
nilhments, and to thofe who make a jeft of 
them they are certainly no punilhments. But 

Q^ becaufe 
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becaufe they lofe their effed and become the 
jeft of offenders, will it be faid, that there- 
fore their feverity muft be increafe4? ^ 
it not obTtous, that if punifhments are to 
be increafed ox\ tlus account, they may 
be aggravated till all flight crimes are made 
capital? Such a fyftem of legiflation as 
this reafoning tends to eftablifli, would 
indeed breathe the true fpirit of Draco's 
laws. 

Befides, in truth, it is not the nature or 
degree of punifliment, which makes it ei« 
ther a jeft or a terror ; but the nature or dif- 
pofition of the ffifferer. Many delinquents 
make a jeft of captal puniihments, andfinik 
at axes and gibbets ^ while to others, the^ 
Ihame of public reprehenfion only, isworfe 
than death. 

Admitting, however, that the terror of 
capital punifliments had the fame effed on 
all, yet it is againft the Law of Nature to in- 
flift death for the prevention of crimes of 
lefler degree than murder. 

As 
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As die Anbokat9r bn Lohl Chief Juflicd 
Hale obfervcs, not only Schoolmen and.^* 
nonifts were of opinion, that death ought 
iiQt to hi inflii^ed vn theft, but it was like- 
wift the ftnfebotbof the Jiwi/lb MdRc^ 
man Laws 4 and. though) as his Lord(hi(ik 
fkysy the principal end of pum(hflte£it,is.t0 
dettt nacn fron^ ofFendingf yet it will not 
foUcyw from thdnco, th4t.it is lawful ta 
deter thetti at . any r^te acd by any 
ixiearts. 

■ \* • ■ 

Obedience even to juft laws may b^ in^ 
Forced by unlawful methods. Eft patue mo^ 
dusj Jkut rtrum reli^u^um^ iays t^Hctro^ ia 
his EpiiWe to BfHtus. Atd Igain, in bis 
fiiift book of Offices, Eft €mm ukifitndi ^ 
punkndi tnodns. 

« . ■ . *■ '■*■ 

But, in truth, experience evjdeody teaches 
us, that capital punifliments do not anfwer 
the end propofefL » And many among the 
htA and wifeft men have recommended 
lenity and moderation in punilhments; and 
fuch fyftems have been Found to mak^ 

Qjt, the 
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the moft orderly and wdMi^fed Citi- 

2eDS» 

Grotius ftrongly recommends it to alt 
Chriftian princes, to copy the example of 
Sabaco king of Egypi^ a prince of moft dif- 
tinguifhed piety, who, as Diodorus tells us» 
changed capital punflhments, with good fuc- 
cefs, into ftated kind of labour : And in- 
deed wjs learn from hiftory, that die nations^ 
whofe civil inftitutions have been moft ap- 
plauded, have not puniflied theft capi- 
tally. 

S^rMilioH very juftiy remarks, that no 
one will doubt, but that if it is poffibk to re- 
claim thc^ guilty, a^ it is allowed to be forae^ 
times pofiible, it is much better for the com- 
monwealth to fpare their lives, thao* to punifh 
them capitally. 

We may readily admit, that iht trac 
meafure of human punUhment fliodld be 
governed by the general inteieft of the 
ftate; but we may iafely deny that the 

intcreft 
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iniereft of any free and well regulated 
ftate requires capital punifliment to be in*« 
Airbed, excqpt in a cafe where the lafety (^ 
the ftate demands it And we contend^ 
that there are more eflfefhial methods of 
police, by which crtrmnals may be amend* 
ed thcmfelves, make reparation to the 
injured^ and by thcjr punilhments be^ 
come a Uving and daily example to 
others. 



In tbia country we have never known » 
that any addition to the feyenty of puni(h« 
ments has had the intended tSeSt of checks 
ing the progreft of thefe crimesagainft which 
they were dire£ted. We have at this time 
a remarkable inftance to the contrary, in 
the aft of parliament fpr the more fpeedy 
execution of criminals in cafes of murder, 
and for anatomizing their bodies after ex* 
ecution. 

This Law was, no doubt, well intended, 
and had a ftrong appearance of anfwering 
the good end for which it was calculated. 

QL3 Never- 
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Keverthelefs exptrimce has proved its inef« 
fkacy; fx the number of marders^hs&racher 
increaftd than diminifhed fince tho paffing 
ofth^tadk, 

It rnvft thtn ht admifited, that the feveri^ 
fy of punifhments does not k(ien the mtti" 
ber of criminals ; and-fuc^ rigour y^ more 
particularly inexpedieiit in our ft^e eonftini* 
tioQy in which the Judge, in capital (»^ 
muft pronounce the fentence of the Law, 
and the fovereign has no power to alttr it, 
though he may remit it by pardoning the 
offender, So thlrt the excclfive rigour of 
the Law produces this dilemma, that acri* 
itiinal muft remain totally unpunifh^dr ^^ 
undergo ^ fentence too gficvous and fcvcre 
for the ofFence. 

The arguments of thi old writers, and 
fome of later ^ate, fuch as Grotins and 
Puffendorf^ $rc. cannot, ats has been ob^ 
ftrved, be 9:pplied to our conftitution, 
Their reafoning is calculated for the meri- 
dian of thofe governments, where the 
Sovereign might alterjr difpenfe with, or 

mitigate 
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mitigate the Law at pleafure. But in our. 
conititutton there is no medium, in capiiah 
cafes, between ibverity and impunity^. 

It haa been remarked, that the writers 
above-doeotioned recooooiend lenity and mo* 
deration in punifhments, though they, andi 
in particular Pujjinebrf^ declare their opinion, 
that it IS not unlawful to inflidt capital pu* 
niihments in cafes of theft, ^c. for the pub- 
lic good. 

But, in truth, feverity in pctniflimeiit 

cannot tend to the public good, unlefs fuch 

feverity is warranted by the Law of Nature) 

to which . fiU hunMn lawv and fentences 

(hould be referred. The fubtle diftindtions 

which philofophers and politicians have 

eflabli(hed between moral and political 

good, has been productive of, and applied 

to juftify the moft unnatural inftances of 

cruelty and injuftice. . k is a diftinftioa 

founded on the vanity and arrogance of 

men bewildered in fpecubtion, who have 

proudly erefted a fyftem of their own, iji 

oppofition to that of Nature and Rcafon, 

Qij^' Afyfteni. 
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A fyftem which ambition finds its intereft in 
AippCMTting ag»inft the common fenfe and 
undoubted rights of mankind. 

To this dangerous refinement, however, 
we may oppofe the authority of the poet, 

J^tmfuim aliud fiatura^ aliud/apientiadicit' 

Juvenal, 

And we may venture to fay^ that a police 
founded on the unnatural principles offuch 
ipn^ is a monftrous fupcritru^ci^ 



CHAP, VI, 



SECT. L 



Of the Caufes vohich have proc- 
eed the Severity of Pmijbments. 

IF we enter into an accurate and political 
inveftigation of the caufes which gave, 
rife to the exce0iv^ rigour of Puniihments, 
W9 Iball be irnore clcfirly convinced ttet 

th«r 
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thdr hard nature is unfaitab^e to our mode^ 
rate and £rce conftitation. 

This examtiiatiqa Iflcewife will lead us to 

account for die mton of thofe writers, who 

argue in Aapport dE fudi rigour, as eflential 

to the public good. Infenfibly biafled by the 

prejudice of education, and bUnded by the 

habitude of living under partial conftituti- 

ens, where the imereft of the gcruermng was 

miftaken for the public good, they framed 

their notions accordingly, and tfaou^t every 

feverity lawful which tended to fupport and 

eftablifli the amUtion and avarice of the 

rulers oyer their opprefled and injured fub^ 

jefts. 

It is not from the ignorance of legiflators, 
that good and eqtK) laws are not inftituted.^ 
But it arifes from wilful errors in the origi- 
ns frame of political conftitutions, or to 
accidental revolutions, which fet up and 
eftablilh an intereft in the governing, fupe-^ 
nor to, and diftin£llrom, the intereft of the 
governed* 
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' At die firft.inftitutioQ. of .ciril govern^ 
xnents, whether they; jure .fijqppofed to be 
eftabli(hed by ufurpatioq or compaft ; that 
is» ia iOther words» urbnthcr .tiiey are de- 
fpotic, or oomptratdre^ fite(. tfa6 jntoeft 
of the rulers bts bdea the :&rfti or at Jeaft 
toa much the prindpal; obJtHEt of cdofidtfra*. 
tion. If they are. eftabhflied hy the fiift 
method^ the ixfvrper maintaim by terror 
what he acquired by fixce: andtfauafeoTf 
as MmteffMim, ofafervea,'. is the pfiiici|>fe oi 
defpotifm. If.diey. are founded by the 
fecond method, the peoj>Ie are tod apt to 
compiiment the magi(trat6 usi whom they 
confide, wkh . too mueh .powtr and influ- 
ence, . :. 

As it i$ the nature pf {K^^er to be en- 
croaching, the ruler$ ^Tifoh every oppor* 
tunity and take advaatsi|p ^f every revolu-' 
tion to extend their fw%y* Encroachments 
of this nat\irc fometime^ . paCs in. iUeiice'> 
nay th^y are frequendy countf^nanced by 
the public voice of $| '^afled' or deluded 
multitude, till at length they are claimed as. 
prerogatives, and confirmed as parts pf the 

conftitution, 
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conftitittion, luidcr the dsindfion of fevtxt pt^ 
iialties : And as, in Aich partial and ill 
coziititiited ftates, it is not fo much their 
coTicem to prevent and refofif) as to punifti^ 
fa the fevaity of the Laws holds an equal 
and rigorous meafure throughout the vari<^ 
oua mcxles of tranfgreffion^ 

Such governments feem to be founded on 
the rcafoning of Tlbra^ymacbuj in FJato*s Re- 
public^ vfao there defines jiiftice to^ber 
^^ That which is for the intcrcft of the fu^ 
^' perior :'* And adds, that the greateft in- 
juftice is produdtive of the greateft happi«« 
nefs, as in the cafe of perfeft tyranny. 

When fuch a fyftcm however is once 
eftabliihcdy many caufes contribute to its 
fupport: 'Fhe prejudice of education influ- 
ences many to think that thofe regulations 
muft be juft and expedient, which their 
grand&thers agreed to, and their fiithers ap- 
proved : The timidity of others and their 
indifference to public concerns, makes them 
tacitly acquiefce under inftitutions which 
their judgment condemns, Men of mild and 

philofophic 
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phtlofophic difpofitions cultivate the arts and 
Sciences, and leave the wheels of government 
to die rotation of Chance ; and die ambition 
and avarice of anodier clafs make it dieir in^ 
tereft to uphold fuch a partial fyftem, which 
•ffiwds thema dai^[erou8 fcope of a(fbng as 
public robbers, petty tyrants, fiUadcrcrs, 
and extortioners. 

As in all govemnients of diis kind the 
principal end of policy is to fupport this un- 
equal and injurious fyftem, and as every- 
thing which tends to that end is honbored 
with die name of political virtue, and zeal 
for the puUic good > therefore little care is 
taken of the morals of the people, and 
where they are depraved, no endeavours 
are ufed for their reformation; but they arc 
doomed tb deadi for expiaWe crimes, in or- 
der to &ve the legiOator the trouble of re- 
drefling fuch private evils, wJnch are in trudi 
the true public concern, diat they may be 
more at leifure to provide for, what diey call, 
the Public Good, which is iq m nothing^ 
but the intereft of a few. 



Thus 



A 
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Thus the unhappy wretches, whom po 
verty or habitual depravity have inftigated 
tQ tlie commiifion of capital of&nces, fall 
deplorable vidlims to the feverity of laws in- 
ftituted by injuibce and ufurpation, upheld 
by ignorance, inattention) and intereft, and 
fandtified by cuftom. 

Le^flators, however, ought to prefcribe 
laws not merely from mechanical habit, 
but from rational principles. Their defign 
ought to be to reftify the difpofitions of 
mankind, and make them in love with 
judice^ and this ought more particularly 
to be the intention of the laws in our hap- 
py conftitution, as, fince the revolution ef- 
pecially, it really has the public good for its 
obje£t, which in moft other governments is 
only a pretence. 

There is yet another caufe too, which 
has contributed to the feverity of punilh- 
ments, and which arifes from a miftaken, 
though perhaps a laudable principle, that 
is, the e£fe4t of pafTion in the l^flature. 

• SECT. 
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SECT. IL 

* V 

Of the Effe&s of Pajfmtn the 

Legijlature. 

PERHAPS the great feverity of our 
Laws has been in fomc degree owing to 
their having been m^At flagrante ira^ on fome 
fudden occafion, when a combination of a* 
trocious, circumftances, attending fixne par- 
ticular offence,' inflamed the legiflaturc. 

r 

Men, in the warmth of refentment, na* 
turally endeavour to inflift thofe penalties 
on delinquents which are moft terrible to 
their own jnuginatbni^; and as nothing is 
more terrible than death to thofe who po{^ 
fefs eafe and affluence, they therefore deem 
Capital Puniftiments to be univeffaliy the 
ftrongeft objefts of terror. 

But it is wrong, in fuch cafes, to judge 
from our own feelings, unlefi we could put 
ourfdves in the place of the criminals who 

• are 
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are the obje^ oF our confideliafion. Men, 
who are capitally guilty, are fuch as are 
generally tired of life in the manner they 
hold it ; and who therefore commit crimes 
to better their condition, or put an end to 
their being. They generally make their 
advances to the wickednefs they intend to 
perpetrate, with the view of this alternative 
before dieir eyes; and confequently the 
terror of death hath not fulficient influence 
to deter them from their dsfperatt re/olu-^ 
tion. 

Sbakefpior^ diat excellent jddge of hu^ 
man natiire, ddcribes the fituation of fuch 
wretches in the following fpeeches of the 
two murderers in Macbctbi The firft 

fays, 

lam one 

Wh^m the vil^ blow» and bufF«t9 of the world ^ 

Have io incciis'dy that I am recklefs what 

I do, to fpi^e the world* 

The fecond adds. 

And t, another. 

So weary with difafters, tugg'd with fortune. 

That I would fet my life on.any chance 

To mend it, Qt be rid on't. 

Again; 



/ 
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AgatQy iti his Play of Mtajkre for Mt^ 
furcf he has reprefented thfii hardened crimi' 
naU as ^^ a man that apprehends death no 
^ more dreadfoUy than as a drunken fleep) 
«* carelefs, recklefs, and feariefs of what is 
^^ pail, prdent, and U>come-, infeniibleof 
" mortality, and mortally defperate." It 
is well obferved by the Author of Principks 
cf Penal Law^ that the crimes of fuch a 
man may perhaps have made him unfit to 
live, but he is certainly unfit to die. The 
fafety of the community, ^and the prcfcr- 
vadon of individuals, may call for his 
execution ; but the bofom of Humanity will 
heave in agony at the idea, the eye of 
Religion wiU turn with horfor from the 
(peftacle. 

« 

We learn from experience, that, in thofc 
countries where puhilhments are mild, the 
minds of the people are more affe&td by 
them, than they arc in other places by 
more fevere ones*. This leflbn alone is 

* L'experknce fait remarqner,^ que dans les pays ou 
les peines font douces, l^Cfprit de Citoyen en eil frappCf 
comme il* eft atlieurs par les grandes. 

L' Efprit des Loix. 

fufficient 
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fufficient to teach us, that we gain no other 
end by tkt feverity of punifliments, than 
that of hardening the minds of the people, 
and adding defperation to depravity. 

But in order to prove more effedtually that 
rigorous and fanguinary laws are inconfif- 
tent with our free and tuoderate qonftitiir 
tion, it will ' be proper to take a view of 
our Criminal Laws id all their different re« 
lations. 



CHAP. VII. 

S E C T. I. 

J ■ 

< » 

Of the difffirent Relations of our 
Criminal Laws. 

9 

t 

THE Baron de Monte/quieu obfcrves, 
that all laws fhould be relative to the 
principles of tl\e government, to the na- 
ture of the climate, to the morals, man- 
ors, and religion of the people; and, 

R laftly, 
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hftly, to the number of inhabiuiBts. Let 
tis therefore proceed to examine <mr Crimi* 
Qal Laws in tbefe vartoiis reQiofts, 



SECT. IL 

Of Criminal Laws with relation U 
the Principles of our Government. 

- « 

THAT aU Laws (hould be framed 
correfpondent with the Principles of 
the Government where thoy ar^ obliga- 
tory^ is a political axiom not to be con- 
troverted. Severe Laws, it will be allowed, 
are beft calculated for the fupport of 
defpotic power; but moderate Govern- 
ments stt to be maintained by a. milder 
fyftenu 

It would be eafy to prove, iays t}ie 
Writer above * quoted, that in all, or 
inoft of the ftates in Europe^ the rigpur of 
panilhment has dimtnifhed, or augmented, 

. . in 

/ 

^ ' ( 
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In proportion as they approached towards, or 
from, Liberty f. 



The truth of this proportion may be. 
illuftrated by various inftances drawn from 
hiftory^ It has been remarked by the 
Cbitu/e writers, that> on the eve of a revo- 
lution^ there was always a great increafe 
of rigorous punifliments; and that a cor- 
ruption of /norals kept pace with their pro>^ 
greifive &verity. 



truth may be farther exemplified^ 
by taking a (hort review. of the Athenian 
Goyenunent To fearchfor the author of 
every fucceffive change in the frame of their 
laws, would be an obfcure and endlefs in^ 
quiry. It will be fufiicient that their rigour 
was mitigated in proportion as Liberty gained 
ftreogth and afcendency. 

t feroil aisi deprouver que dans tous^ou prefque 
toas les etats d'Europe, les peines ont diminue, a 
fflefure qu'on s'eft plus approch^, ou plus eloigne de 
la Liberie. . UEfprit des Lois. 

R 2 It 
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It is Well known, that Draco the Archon, 
in the thirty-ninth Olympiad, pujjiihed 
almoft every trivial offence with deatlu 
They who were convifted of idlenefi, or 
who dole an apple, were doomed to fuffer 
the fame fate with criminals who committed 
murder or facrilege. Therefore Demades 
is remarked for having faid, that Draco's 
laws were not written with ink but blood, 
And Draco himfelf being afked, why be 
made death the puniihment of mod crimes, 
gave the anfwer before alluded to, " Small 
** crimes deferye it, and I have n6 higher 
** for the greateft;'* During his Archon^ 
fhip the people groaned under tyranny and 
pppreflion, 

But,' in the forty-fixth Olympiad, Sohn 
being Archon, he repealed all thofe bloody 
piws, except that only which concerned 
murder. This wife legiflator endeavoured 
to refcuc the people from the burden of op- 
preffion^ ^nd laboured to gorreft th^ ahufcs 
in government, by reforming the manners 
of the people, which is the only effeftual 
fnethodf. 

He 
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He introduced fuch a mild fyftcm of Go- 
vernment, and eftabtidied fuch d prudent 
equality, that though the executive power 
and magiftracy continued in the hands of 
great men^ yet the inferior people were fe- 
cured from oppireffion, and admitted tofome 
(hare in the Government 

Thou^ Solon^ however, ufed the pre* 
caution of making the Senate take a foleran 
oath to preferve the laws, yet his care was 
n6t fnfficient to fecure them from the 
innovations of lawle(i anci ambitious 
men. 

Some time after^ the tyra/it JPififtratus 
deprived, the Athenians oi}h€\x hhoxty^ and 
though he. himfelf and his fon,. as Plutarck 
informs us, did, iij a great meaf^re, ad-? 
here to Solon* s inflatutipns, yet they did not 
folbw them as laws, but obferved tfiem 
as wife? and prudeilt counfels, from which 
they darted r whenever they found them 
to .interfere with their intereft or . inclina- 
tion, 

1 R 2 This 



; 
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This tyrant's family being expelled, S^ 
ktC% inilituhons were reftored by Qyibeues; 
but they were afterwards violated when 
tyranny s^n reared its head, and the 
form of the Government was changed, firft 
by the Four Hundred, and then by. the 
Thirty. 

In thefe feveral revolutions, ufurpadbn 
was fupported by feverity. Mild laws were 
changed for more fanguinary inftitutions; 
and the people, who oppofed fuch tyranny, 
were di(patched out of the way, while they, 
who acquiefced, were enflaved. 

It was under the ufurpation of the Thir- 
ty, that an attempt, as Piata tells us^ was 
made to put a Citizen to death ui^uftlyt 
which Socrates oppofed^ and thereby drew 
their hatred upon htm« Their Governisenc 
was fo cruel and tyiTannical, that PJatOy who 
was then a young man, being invited to take 
a (hare in the adminiftratton, declined it, 
though many of them were his friends and 
relations. 



The 
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Tbe^ &me obfenrations will hcdd good with 
refpef^ > to the B^man Government. In the 
days of theirfreedom, their Laws were mildt 
axul . their morals^ pure ; but when tyranny 
and uAirpation lorded it over their liberties^ 
then .the Laws became fanguinary, and die 
peopde corrupt: OfTences multiplied with 
> penaitiesy^ and feverity having a natural teo*^ 

dc^y to dd)a(e the mind, it confequeatly 

ddhbyed the dignity of Virtue; 

The Lawii, as Montefquieu obferves, dur-* 
ing' the rdgns of their Kings, being infti- 
tuted for a people compofed pf fugitives^ 
flavesy. and plunderers, were uncommonly 
fevere. Had the Decemvirs confulted the 
true fpirit of the Commonwealth, they had 
not given place to thofe Laws in their 
Tw^ve Tabies; but as they entertained 
views c^ tyranny, they had no intention of 
acting wkh a fpicit agreeable to the conllitu^ 
lion. 

The arbitrary defign'of the Decemvirs 
Was evident, from the capital punifliments 
they decreed againft the authors of fatirical 

R4 pieces, 
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pieces, which were quite oppofite to the (pi- 
rit o£ a Republic. But men, whd intendol 
to fubvert public liberty, were afraid of 
writings which might roufc the fpirit of 
Freedom. 

After the expulfion of the Decemvirs, 
all the Penal Laws which tl^y had enaded 
were, in fadt, abrogated. They were not, it 
is true, repealed in form ; hut the Lex Porriaj 
by which, as Livy tells us, it was ordained, 
that no Rtman Citizen Ihould be beaten or 
put to death, rendered them entirely ufeleis. 

Livy's remark on the Romans was, about 
this time, ftridlly true : for no people ever 
•Ihcwed greater moderation in punifliments. 

If, befides thfe lenity of puniihmenti^ we 
confider the right "ivhich the accufed had of 
going away before judgment, we (haU find 
that the Roman Laws were ftridtly confonn- 
able to the fpirit of Freedom. 

Sylla^ who confounded tyranny, anarchy, 
and liberty together, feemed, by his Infh- 

tutions, 
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tuttoos,. to generate Crimes. Among other 
things, it was forbidden, by the Lex Cornelia^ 
that any perfon Ihould endeavour to ingra- 
tiate hiinfelf with the army, fo as to difpofe 
them towards ferving his particiiUr interefi:, 
which was nothit^ more than laying a fnare 
for cutting off aHy commander who (hould 
prove obno^ous to the tyrant . . 

All SylU^ punifliments ordained the in- 

terdi^ion of fire^and water; to which Otfar 

added, idie .cobfifcation of the delinquent's 

.goods; Ance the rich preferving their e^^ 

tates :in their exile, were \d& cautious of 

committing Crimes. 

» 
. . .J 

Let \)8» however, compare the, Laws of 
Rme under a Commonwealth,, with, thofe 
in force under the Qefarsj whqt even the 
mild Augt^tu tpsAtit treafonable to be the 
author of Lampoons and Fafquipades^ tho' 
levelled at. private perfons-. 

1 

As Gordon^ in his Difcourfes on Tacitusy 
lakes notice, Auguftusi in this provifion, 
confulted his own fecurity, without feemin^ 

to 
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to 46 fo. He found his. mm ikndhKtrj: ia 
providing one for othtott -, and regvilacions 
made for hi& own defence and gcatificatioit, 
had the appearance, of a fpirit altogether 
public and difintefeftcd : for^ if oontnmelies 
caft upon private pertons were higfa^treafon, 
What muil it be to meddle wkh the Prince 
or his Adminiibatiai i 

- In the time of AugufiuSf far ^ho expofed 
the galiaintvtea of a Lady of Qualic]^ or the 
foibles of a Patrician, waa detmedi to bear 
hoftile purpofes againft the ConwuinrVMBakbt 
nay,, every^ adulterer wga adjudged aitnulof. 

How the feverity of the Laws was increaf- 
ed by fiheriusj and fonic of thfc ftJcceeding 
Emperors, is too weft kiiowit to need any 
ianimadveriioii : they who' are acquainted 
with hiftoiy, know the torhip^iba tfecy <k> 
cafioHcd, and that, at tengtfcf,* they involved 
both the rulers and did goverbod in one 
common ruin. 

It is obfefvable, that in this kingdom Ae 
feverity dfdUf Laws has been chiefly cx- 
"" tended 
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teiufed under the reig^ of the moft arbi- 
trary of our atitient kings. By the com^ 
mon Law of Engtand^ there were few cafes 
in which offenders were not allowed Bene- 
fit t>f Clergy. It was denied only in trea- 
ion, petit treafon, and, facrilege; and even 
in jQicrile^e, the Ordinarf might have air 
lowed it, if he pleafed* 

While the feuidal fyftem remained in its 
full v^nr, even murder was not puni(hed 
capstaily ^ but the murderer was compelled 
ta make conHP^^ticm with the relation of the 
party ilain, paying a fiamj rated according 
to- the rwk of the j[>eribn killed, befidesa 
fine to the Lord. 

' . The reaibn ' wlrf inurder was not then 
capi&I, feems to haye been, beca^fe theii: 
notions were at that time too crude to con- 
fi&er tl» crime as aA injury to the States 
they> confidered it only a prejudices to the 
relations of die party, and to the Lord ; 
and the contp6fition and fine were thought 
tompttiiaxions to them for the lofs of a 
ktnfman and vaflkl. They had no idea of 

the 
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the .injury done to Government, by (tiftorb^ 
ing the peace, and endangering the iafety 
of Society. Public Good was then fo ira- 
perfedUy underftood, that Crimes were con- 
fidered in no other light than as they afieded 
the injured, individuals, and thofe with 
whom they were immediately connected. 

Befides, as the greateft part of the nation 
was then martial, and might be deemed as 
one continued encampment, every man was 
confidered in a capacity to defend lumfelf> 
and it was thought u^neceiTary, and per- 
haps impolitic, to afibrd him that protec- I 
tion from 4he Laws, :w[iicH;he. ougitt to:de- 
rive from his own vigilance and valour. 

But, as pdiicy g?ft\ir morenrefined, fiiey 
began to conceive the id^ of .a Crime 
againft the State, and thenprdaioeda fine to 
be paid to the public Fifk fikewifo At 
Jeog!*, they difcovered the neceffity of 
taking away the right, of private rwecgc 
from individuals, and putting it ; intb !tbc 
hands of the Magiftrat^. , Having attained 
this degree of improvement, , it becomes, the 

care 
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care of the legiflature to direft this poWer 
over the live^ of the fubjedts, in a manner 
moft agreeable to the ftate of civilized refine- 
ment. 

It \^ remarkable, that the firft who re- 
ftrained the Benefit of the Clergy was Henry 
VII. a politic -and ambitteus Prince, who 
fupported a precarious tide by rigorous in-' 
ftitutions; and by later ftatutes it is entirely 
taken away, in a multitude of offences. 
But what appears mbft extraordinary and 
unaccountable is, that the greateft part of 
the Crimes for which offenders are excluded 
from their Clergy, have beto declared capin 
tal fmce the Revolution. 

If the propofition s^bove quoted is true, 
«* That in all or mofl countries of Europe 
the rigour of punifliments has diminiftied or 
augmented in proportion as they approach* 
ed towards, or deviated firom. Liberty;*' 
then how (hall we reconcile the praftice, 
fmce the Revolution, with the principles of 

the conftitution ? 



It 



/ 
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, It is well knowiit that at the Rei^oludo&i 
the plan of Liberty was extended^ and our I 
religious and civil Rights at that time re* 
ceived confirmation and enlargement. Heie 
then, one might conclude, there was room 
ibr a. milder fyftem of Government. 

Neverthelefs we find« that the fum of ca* 
phal punifhments has been confidently ali- 
mented fince that happy period : and there 
muft certainly be an error in IqgiflaCurc, 
when Laws are enacted agatnfi: the principles 
of the conftitution. 

The ruling principle of Gofvernmeot in 
this kingdom is allowed to be Liberty; but 
our Criminal Laws fcem ratfaef calculated to 
keep flavtfs in awe, than to govern freemen-> 
They feem to contradict all notions of juf- 
tice, and confound all diftin£tions of mom-' 
lity. By the ignominy they impofe ia ma- 
ny cafes, they bend the mind to the loweft 
ftate of fervitude : by the rigour they in- 
difcriminately inflidk, they adopt the princi- 
ples of defpotifm, and make fear the motive 
of obedience. 

Defpotifm 
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Defpotifm itr<^f nuyi indeed, teach > us^ 
lilder inftUutk>ns} ferweare told,^ that in 
hij/iaj duriiaig the reigns of .the late £in«- 
iteCs' Eliw^iK ^"d ^^^ prefent Emprefa 
'ktbfrine the SecoiKlt no malefatStors have 
;(een put to.death. 

Like bad mailers, who are readier to 

chaflUe than inftrudt their fehoWs, we 

have adapted our Laws rather to pinifti de* 

Wnqijents -than to prevent crinaes. But fuch 

Laws jure fo &r from having a tendency to 

reform the morals of the people, that, by 

expofmg them to ruin and ignominy for 

flight ^6Eences, they ar^ rendered defperate 

in their fortunes, and totally loft to all fenfe 

of ftiame. Their punilhment ferves only 

to prepare them for greater crimes, till, at 

length, they are font out of the world by 

the hands of the executioner, when, by 

the wifdom of the legiflature, they might 

have lived for the benefit of fociety. 

It may be affirmed, that were the in- 
ilXTtd thcnjfelves to be intrufted with the 
right of revenge, their fentence would not, 

in 
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in general, be fo rigoFous as that of the 
Law i for few men in the prefent civilized 
ftate have that violent refentment againft 
many offences which the Law has exprefl, 
and we find that they rather fuffer crimes 
to go unpuniflied than to be the inftruinents 
of punilhing them too feverely. 

Thus, by impunity, wicked men arc 
confirmed in the habitude of tvW^ till they 
become totally corrupt and abandoned ; 
and thus the laws counteract their own end. 
They tend to corrupt rather than reform 
the morals of the people : they are repi^- 
nant to the dictates of reafon andjuftice; 
and diametrically oppofite to the principles 
of our conftitution. Let us now fee whe- 
ther they correfpond with the nature of the 
climate; 
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SECT. Ill 

» • 

Of Criminal Laws in relation to^ 
, , . ■ toe Climate, 

IF the dominion of the Climate, as Mon^ 
tefquitu affirms, . is the moft fovereign 
of all dominions, we may venture to aflert> 
that our Laws in criminal cafes ajre by no 
means calculated to correct the vjces of the 
Climate. 

It is notorious even to a proverlx that 
the Climate of this, country is fuch as fubr 
jedts the natives to a gloom and melancholy^ 
which renders them: reftlefs in their condir 
tion, and diflatisiiecl with their very being : 
fo many deftroy themfelves even in the lap 
of good fortune, that the crime of fuicide is 
deemed to be the natural growth of our foil. 

• 

How impolitic therefore is it to make 
capijtal: punifhments fo frequent, among 
people who have fo little dread of diflfolu- 
tion, and among whom natural caufes are 

S fuppofed 
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fuppofed to concur to occafion a teHum 
vita f 

The terror of death oan have littk influ- 
ence over their minds^ who are deftitute of 
thofe requifites, which. In their apprehen- 
fion, give ajeliHi to esdftence; and it is no 
wonder that they hold life cheap, who want 
thofe enjoyments; when many, who are 
bleft with all that fortune can beftow to 
render life agreeable, do not thiilk it worth 
their preferving. 

Such fanguinary Laws, inftead of cor- 
rcfting, ferve only to incrcafe this vice of 
the Qimate. This is i6 obvious, that, widi- 
out farther animadverfion, we pafdon to the 
nett head of c6nfideration. 



CHAP. 



V ^ 
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CHAP. vm. 

' SECT. I. 
Of Laws with reference to Morals, 

IN treating gf Laws a^ relative to Mo- 
rality^ we mull ponfider, i. How Laws 
contribute to form the Morals of the people* 
a. How the ftate of Morals tend to influ- 
ence legiflation. Laws (hould fometimes 
lead, ?tn4 fometimes follow. They mgy, 
at one time^ l)e made inftrumental towards 
fprming good mor^ls^ apd at otjier feafons 
they nivft bend to thij habits of the times. 



SECT. n. 
H?w Imt^ contrtbut'c to fim 

Morals. 

L^WS may infehiibly lead people to 
the pradlice of Moral Virtue, by efta- 
blifhing fuch fixed principles, prefcribing 

S 2 fuch 
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fuch rules of adtion, and inftituting fuch 
modes of governmeot, as will neceflarily 
give a bias to the minds of the people, and 
of courfe idtimately afFe£t their Morals. 

* The greater degree pf independence which 
the laws eftablifli, the more generous and 
ennobled will be the fentimcnts of the 
people. From that generofity many moral 
virtues will take their rife, though many po- 
litical inconveniences may occafionally enfue 
• • • 

from it. 



" That fireedoin and elevation of fentiment 
which accompanies independence, is at- 
tended with a confcioufnefs of importance, 
and a decent pride, which will not ftoopto 
bafe and fordid practices. It contributes 
to render men juft, benevolent, and grate- 
ful* If they are rendered haughty by their 
independence,, and too fcrupulous^ inexaft- 
ihg refpeS, they will make dniple returns 
in civility and integrity. They will dif- 
play a bold and manly, fpirit even in their 

vices, whifch will not be of a fordid or fclfiA 
nature. 

' ! . 'As i 
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As the Laws degenerate from thofe prin- 
cipies of liberty, the people will become 
mean and abjedh Being held in little efti-* 
matidnin the date, they will not know how 
to fet a juil: value on themfelves. Inftead 
of being governed by a fenfe of honour^ 
they will be kept in awe by a dfead of pa- 
nifhment. They will not fcruple to -com- 
mit any aft of bafenefs or injufticc, which 
they can perpetrate with the profpeft of 
cfcaping deteftion. They will be fubtle, 
fraudulent, and malicious. They will be 
more prone to revenge than to refentment ; 
that is, they will be flow in expreffing their 
fenfe of injury^ but will fccretly contrive ta 
take vengeance, before they (hew that they 
have been offended, 

SECT. III. 

H<m the fiate of Morals jhoulU 
influence, l^egtjldtion, 

• • • • 

AS corruption will, by degrees, infeft 
the foundeft conftitution, and dfepra- 
vity taint the pureft morals, fo Laws muft 

S I fome- 
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(emetiihes be abcommodated to th^ f^iq- 
tuating ftate of moral Tirtqe. . 

Where )>ublib Morals gxt p\xtt atrd un^ 
^mtfed, the Lltm fhotild be ife^ple and 
moderate ; futh as they were ifi the eirly 
times of Gne^c and Rome^ 'wben iltany of- 
fences M^erfe unknown which iafterywdsbe- 
ckme capital 

%ut when^ from tbe imoaotiatiob oi6xt& 
eitrliDttli&ftry fuccefe) <ir the ponfequitnte o£ 
fiidden nfi^eo^e, or any other oaufe what» 
tirtr^ \ht jpiiblig Nforakbecbme tspatedand 
depfaVed, the tegiflat^im (faould prooeefi 
ij^itfi ^rtetet rigdur agffinft deUnquems. 

Yet, even in the moft corrupt ftatcof 
moral virtue, capital puniHiments feem to 
be ineffe<fhial remedies againft the geqeral 
tepratity/ They remove ft criminal from 
fociety, but do not pf event tjie fxime. 

All puni(hments (hould, if poflible, be 
n6t only in tcrrorm (lUorut^^ but in epftn- 
fftttwntf$ delin^H^nit). Such as are capital, 



J 



CRIMINAL LAW. h^ 

however, do not anfwer ettber one end or 
the other. They dcftroy the offender, and 
his fate is foon forgotten by the criminals 
who furvive faun. Nay, the imj^effion of 
terror is fo flight on the minds of many, 
that;, even during the time of executiont 
they are nc^ afraid to perpetrate the very 
crimes for wUch the fufl^er h expiring b^ 
fore thdr eyes. 

Therefore, the great (trefs which Im 
been laid on the advantages of public exe- 
Ctttionv, (terns to reft on a weak~ founda- 
tion (for they» who are endu^ with a grea( 
degree of iienilbility, will not behokl them ^ 
and baixiched offenders view them wichpui^ 
bang affoded by them. . -. 

■ 

It is true, when any particular fpeciei* 
of delinquency is grown common ^nd en*?. 
ormoue, extending the panifhment of it to^ 
death may, at firft, ftrike the offender's 
imagination, and perhaps caiiie fome H^le 
fufpehfipn of the criminal prddice ; but the 
wicked foon grow fkniliar witK terror, and 
when they have conquered their appre- 
, . . S 4 ' hcnfions, 
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henlionS) become more abandoned than 
ever. 

Inftances of this kind are not only frequent 
in our owti, but in foreign countries. . Roth 
beries on the highway were cbnimpn in Cgmt 
countries ; highwaymen ' were fcntenced ta 
the rack; this, iays Mdmefqum^ dhecked 
their progrcfs for^a while, but the mif» 
chief foon returned with aa much violent 
as ever ^. 

' It is faid, that, in the Papal dominions, 
where all crimes^ according to the fpirit of 
Government, are punifhed capitaUy, that 
robberies and murders are remarkably fre« 
queiit : Whereas, in Tu/cany^ which is di^r 
vided from the Papal dominions but by a 
fifiiall ditch, travellers are fecure 5 thrf death 
is there inflitStcd on. no crimes, whatever, 
except treafon and fome fpecies j^f murder. 

•^ Les Tols fur ks grands chexnins etoient comnmnes 
^&s quelque ^tats, on voulut les .^rreter, on invents^ 
Ijc fupplice de li Roue, qui les fufpendit pendant quel- 
que teilis. Depuis ce terns, on a vol6 comme aopiu^" 
f ant 6xT les grands chemins. UEfprit dcs Loix. 

SECT. 
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. ' ... 

■•' • ■ ' / 

application of the foregoing Hc'- 
Jle&ionS'to England. 

SINCE Criminal Laws, therefore, ou^t 
not only to correfpond with the ftate of 
pubh'c Morals, but mx^\ in fa£t, themfelves 
be made to cbntribute towards Morality, it 
may be worth our enquiry^ to confider the 
fiiate of Moral Virtue in this kingdom, and 
how far the frame of our Laws ttods to en* 
courage or improve it. 

With refpeft to the prcfent ftate of. 
Morality, their opinion feems to be ill found- 
ed, who concur in cenfuring the depravity 
of the prefent age, and would induce a 
belief that we are more corrupt than our 
anceftors. 

There are virtues amongft us, which 

would h^ve refle(5ted luftre on the brighteft 

patterns 



1 
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pfttterns of antiquity. The modes of vir* 
tue indeed are changed, but the eiTence is 
ftill the (ame. If we do not rival our fore* 
fatb^ in hofpitaltty ^^ we exceed them Jn 
charity. ._, If we are inferior to them in w-^ 
lourfy we fospafe tfatm . ia viziQderation. If 
they had, in fome inftances» more fortitude 
iv6 have more clenimcy* 

The ateeraijon w^ndi haf taken pbce in 
the model of oar conftiliiiiM, and the 
manners of the people, render ihe eiertk^a 
of many , qualities impoi&bi^ now^ which, 

in former ttme^b were doemed noble mA 
virtuous. 

♦ The antient hofpitality of our forefathers, fo 
much dpplaudecl hyhtne Authors, ieems to hafe heea 
a4iec3eflarxCQitieqoeQce<^ the^pos4tiice oftheVtC 
fab on the Loida^ acoordpog to the prioqpfes of the 
Feudal Syftem. *rhe great men were obliged to keep 
open honft ibr their ftetainers ; but they to whom thejr 
ehuaJexteaded thdr hi^puAxy, etiknot properly be a>o- 
iidered as their guejtt. 

t If It be objected, that valour does not come pro- 
peilj under ^ eonfideratJon of the ftate of Morals ; it 
may he anfwered, that by valour, m this place, is 
meant, the fpifit 6f'puMid defence, which is a moral 

The 
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. The ii»;reale of trade uid commerce has 
l^l^ned ths number .of thofe virtue wbicli 
are ffenenUly denned great aod heroic j 
und wbicli moft forcibly engage the atten- 
tion, while, at the fame time,, they com- 
mand the apfisaiUi of the muldtude. But a 
more gentle aod -amiable train hftve fucceed- 
ed in their ftead, whtah claim the approba^ 
tion of ^ juft, Bod the fao^oa of the 
vfUp, 

The tTftding and comitiercial interefls, by 
enlar^ng the waijts o^ mankind* have dif- 
fufed the principles 9f benevolence. If they 
have inCfeafed the love of wealth, they 
have extended the fway of juftice, If they 
have advanced felf^love, they have, with 
equal pace, promoted focial union. Their 
inHuence evidently Tolves the paradox -of the 
Poet, that s£i,r-i,ov5 ^n4 Jbtiql are 4bt 
/ame. 

There ts a tendemefs and delicacy inthe 
prefent flate of moral virtue, which fome 
have -etidcavouncd to refine into fclf-love 
»ftd pofflianinrity. 

Too 



254 CONSlbERAf IONS «k 

Too many are inclined to think, tkt 
public virtue depends on a partial and 
blind attachment to a particular fpot of the 
globe, and a certain race of beings called 
countrymen. — That ttiagnanifnity confifb 

§ 

only in braving danger and (etting death at 
defiance. — That to fubdue the tender feel- 
ings of the heart, and the natural fenfations, 
by a ftudied ferocity, is the tefl of fortitude. 
But there is a degree of delicacy, wWc//, 
thpugh cenfured by fopc, a« bordering 
upon efTemjnacy, is not incompatible w\th 
real wagnaninaity. ISien of ftern looks and 
obdurate . hearts, haVe not always finn 
minds. Upon .this principle,. howeFcr, 
they , endeayoiu: to give.^ difagreeable cail 
to the moft ' anciiabje qualities which, caa 
adorn hUqian nature. ' According to them, 
the benevolence of humanity, and the be- 
neficence of charity, proceed from fclnift 
motives, and are indications of natural weak- 

But ho\vcyer they may endeavour f^ 
debafe the principle of felf-Ipve, it is ne- 
vcrthelefs the foundation of Moral Virtue. 

The 



'Xhe man vrho has 'no regard for himfelf^ 
will have little confideradon for others. 
It is paying too great a compliment to Hu- 
tnan Nature, to filppofe, that even the 
motives of our heft actions are fo totally 
abftra£ked, aa to exclude that all-ruling 
Principle. » 

The moft noUe, and^ we may add, the 

naoft fecret a€fs of generofity and hnmani* 

ty, are founded on the pleafmg felf-^ratiH 

lation»^ wiiich arifes from a confcioufnefs of 

< 

haying heen the inftrument of Gdod to 
otlttrs. 

It docs not, however^ leflai the merit 
of humane and .generous actions, to prove 
that vft often proniote the eafe and. benefit 
of others, to itlieye ourfdves from the pain- 
with which their dKtrefs al&ds us. 

WheQ . our fen^tipns thus dire^ us to 
make the happinefs of others a part of our 
own\feticity, this modeof felf-lpye rather 

icpproves 



improves lihm (to^ogntes fircm dw <UgQity 
of Human Nature *.. 

Self-Love k then only ctofpicabte whqn k; 
prompta us to fe^ privile enjoyrnent, iPida^ 
pendent of foeial lsoono^io9s> or at the fiXr 
pence of another's peace. 

If theprcfcot ag*^ thereforci i«riiQ|con- 
rpi«viwn for thoC« h«r0i<: <|HalitK)> >!i^«b 
rai& mlgar 4dii^ti<«> it i$' 4i(Urigw(h«4 

< * tlie progrefs' firpiki S^-iavi to ^o^^ ^ UmA 
elegantly defcribed by. Mr« /V, in the foUHm 
lines: 

' ^' Go4 lores from wliotc to pit U i kit ktiMn ftizl 
MhA riie from taditrtdugl tQ l^ wWe. 
Setf'Ln^ but ferves tne virtuous mind to widce» 
As a Cnall pebble ftirs the peac^fbl lalce ; ' ' 
The centre iMv'd, a cirdb Urtf ght ftcxtfecU 
Another ftill, mid dill tnolb^r fpT^^tU. f I 
Friend, parent, neighbour, firft it will embrace ; 
His countiy n^^i ; and next a)l {lun^an race : 
Wide, and more wide % tV o*er^owings «r tie mind 

Take Wry o^tiirrHif .ti>f cvVfcMr / 

Earth imUes aroimd, with bouAdlels bomity b}e(l, 

And Heav'n beholds its image in his breaft.*''' 

P6pe*s EiTayon Man^ £p.iv. v. 3619 &fq. 

by 
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by many pri^te virtues^ which call fot uni- 
verfal eftMm. 

AVe are not now in the days of our Ed^ 
timrds aiid Bemys^ when the political fyftem 
made military enthufiafm a neceflary part 
of the xiatiotial cbaraften Among us it is 
fiafiii^nr to preferve the fpiric of pub^ 
\ic defence^ withoiit mahang &vage vabur 
and unnatural ferocity a charadteriftical qua- 
Kty. 

Whatever l^ptoms of foftnefe and efl&v 
mmaey nay be difcovered amoiig the iiiili-» 
taty port of the kin^orn^ while iat home; 
witfiiti the happy abodes of peace and afflu*^ 
ehce^ ytet that they are not deficient in true 
nodoml coumge, «^«fy quarter of the gbboi 
cantdtei^. v .^ . ' / -^ ; i • ; ' »*- - 

As there does not appear to be any foun- 
dation, therefore, for ftigniatizing modem 
times with national effeminacyy neidier is 
there any reafon for accuUng them of moral 
dtpbiTity* 

Morality 
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Morality feetlis rather to iitqprove than 
decline among us, and confequendy there is 
lefs to be faid in vindication of the rigoroizs 
fyftem of ouriaws in criminal cafes. Where 
moderate puniihments are fi^nd inefiedtu^ 
to reftrain oflfenders, their inefHcacy is gene^ 
rally owing to the indifcretion of the iegifla-* 
ture^ which has hardened the minds of tiie 
people by too great fevcrity. 

In remedying of evils, we too often . fiiL 
our attention on the objeft to be redrefled> 
without 'perceiving die inconveniences at- 
tending the remedy propofed. We do not 
reiledt, that, in endeavouring to check die 
prevailing mifdiief by the feverity of pii- 
nifhments, we at the fame time debafe the 
fpirit, and confequently qorrupt the Morals 
of the people by fuch rigorous extromes. 



. i ' . . . 
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CHAP. IX. 

S E C t. - 1. 

Of Lams with reference to Man^ 
ners. 

THOUGH in point of Morality we , 
may boait of a delicacy and refine- 
ment, which does honour to the age we 
live in, yet, with refiseft to our Manners, 
we cannot perhaps lay claim to any diftin- 
guilhing excellence. 

Though we have, in a great meafiire, 
worn off .the reproach of our national cha- 
fafter, yet we ftiU continue referred, 
morbfe, and gloomy, to a degree incom-^ 
patibie with' focial enjoyment. Though 
civilized,' We' are not refined; We are more 
Courteous than polite, mofe gentle "than 
affable: . ' 

The bulk of our people have more good- 
nature than good-breeding j they are ready 
T to 



ftfe coN^ibJ^kAttb^s OH 

to do kind offices* but know not how to 

» < 

confer obligations with* a bccoraing grace; 
their gifts lolc their value by the aukward- 
nefs of the bcnefaftor. They are more 
hearty than free; more fincere than fod* 
able; 



\ •' 



The liberty of out political conftitution 
contributes greatly to occafion a difagreeable 
afpcrity of Manners. Proiid of oitf fiptc- 
dom arid independence, we are liriwiffing 
to acknowledge a fuperior. We fubfnVt to 
the rules of fubordination \vitb fullen 
acquiefcehce i arid are ^mor^ ahxious to 
gain refpedt ourfclves, than 16 j>iy it * 
others. 

The fenfe of Liberty beifag early inftiHed 
into Brittms^ they naturally con^ad ideas 
pf fclf*importance, Tfcey have none of 
that obfequieufnefe of addrefe, that flatter- 
ing aflSduity, whiph diftinguilh people in 
lefs .moderate Governments, wnere the 
diftance of rank is obferved with greater 
pUnftudity. 



3ut 
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%at W thwAd aiii ^ igi^c>Fabt, Utiti ihtri 
ik k h^ctma^viimVim MfifHim ibjcfft fi^i 
lity -dda* fnlfen i'^fsH^. » is tid douBt & a^^ 
teftable meannefe to flatter Titt, 6t, iirath Fdl* 
ly with fupple condefcenfion j but it is no 
way htC(:ftifift6rlt with ifidniy freeddtfi, to 
iteat out ftjJierhrfsyiA fflaif ftlf]^ and dfr» 
ffeiietic^ vrhlfch the VuICS of {tolitw»! fiibordi* 

miioti f-feqitite. 

Though the excellence of our conftitution 
feVtrtif fe poMcd ffidfepeirdeftce, yeJt thfere is 
a hidtal IttiperfflMly bf eftjtfcltffrittg fbdal in^ 
d^ptfitifentfe. Upwe^ct, asf Men we may bd 
tqndl, ytt fl[S titteertfe ^e mtlft be iAutua(fty 
dependent. 

I 

Sbfcfeiy hHid be ftiiJp6ttfcd' by' at i^tifiiro- 
eiif btikchairg^ of Kilitl drid agr^bfe offi^ 
«i^i ^* itiifiM Stterdt^^ ftM eacK6thAi» 
^Hh MrpoWeti- dtid- pHfe 'e*;lf otHer" b^ 
our complaifanCi.- *'•' - • • <^ ' 

"ttiirc is- d C^ftadrdeficifcy 6^ Mdhftera 

itid cdmpktency '6f bekviSuf, vyhlch prg- 

fetvk'tht decofai^ of fbcieiy, aind fofiti^ 

' T 2 the 
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the beauty of poli(hed life. In this pleafing 
requilitey which our more courtly oeigfa* 
hours aptly call bienfeance^ wc are moit of 
us greatly deficient. 

The fevere fyitem of our Criminal Laws 
feems calculated to obftruft improvement 
in this particular; for the rigour they in- 
flict, tends to render the public Manners 
more harfli and untra£table. 

.. This ralhnels of charader, however^ 
y^hich is oftra the companion, and fome- 
times the mover of delinquency, may be 
foftened and improved, by framing more 
mild and moderate inflitutions. 

Mankind, under civilized governments, 
are hot to be led by vblence. The fenfc 
of fliame, when ufed with caution and dis- 
cretion, is a better inllrument of.gQvern- 
ment, than the dread of pain. 

. To fuppofe that the vulgar have no fcnfe 
of Ihame, is a miftaken opinion, harfhly 
conceived, and vainly adopted. The defire 

af 
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of diftinftion, and dread of infamy, beat as 
ftrong in the breaft of the Peafant, as of the 
Senator. 

The eflence of ambition and fliame are 
alike La both. The modes vary according 
to the difFerence of education, and the ac- 
cidental circumftances of birth and fortune: 
The honour of the Gentleman would be 
wounded by injuries of which the Peafant 
would be unfufceptible ; and the latter would 
be fenfible of reproaches, to which the former 
would be totally indifferent 

Should you put a negative on the Gen- 
tleman's veracity, he would think himfelf 
bound to revenge the indignity at the hazard 
of his life. The Peafant perhaps would 
fhiile at the imputation : But if you were 
to queftion his proweis, he would pro- 
bably avenge the infult by immediate vio- 
lence. 

The former would be afliamed to be 
thought deficient in any of the niodes of 
politenefs, to which the latter is an entire 

T 3 ftrangcn 



^gpr. The letter. V^ tl^e q^ fapi^ 

Y0UJ4 Wu(h jt rqaijy in^f^QFvui)^ wi?ich«n 

feitiiliar to the former. The fenfe of 0^«t 
is predominant in each, but they are not 

Jhey §orrtfiHVi4 ^ ^a 0ie RfiR(jiflte» M 
4i|fer ill thp ^ppjicatifw, 

Nothing f|.a Ins ff\ptp uiyuft, Unm » 
6«)ii(}eian fife fqi^n^R BSWPlIe, J^too^wt)^ 
fo bf g©K§r;ip4 t^ J>t|?r»l nfltiW* W^ ^^ 
^nly to ^ f9 W {»y ps«F, N^FW^P teW 9f^ 
no diftindtion b^^^sQ tiipn} ftfl4 ^ SF%^ 
If there is any, it proceeds from fecondaiy 
Cfufes i caqfiis crated by }})ii#i9e qr in- 
tention, find to 1^ reniqye^ ^j equjg and 
good policy. 

« 

By pusHfting flight aflEwP^fi wit^ iiftwpf? 
dinvy rigBJiir, yre iriiwe fn«n tQ ^rw^^^ 
^"'fJ plwng^ them at onpe iafo the fifll^ ^f 
infamy and cjefpair ; from whence they pe- 
vcr fail to rife Capital Criminals, often to 
^e deftruaion of their fellow-creatufesi 
^nd always to their o^^n ineyitfiW^ (^ •' 
lion. 

We 
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Vfe Aiottld not h$vQ foch reafon to com-* 
pkun of the vulgar, if we were mx^ attcn* 
tivQ to form pioper regulations for their 
Cupport und improvement io fociety. If we 
fiiflSer th^« tt> be ill eckjcatedt *id Ul prcK 

vided for, aqd then pwii(h them for thofe 
very crimes to which their bad education 
and mifcrable condition expofed them ; what 
is to be concluded frqm fuch 4 praftice, but 
that we firft make delinquents, and then 

When we confider that the multitude, 
whom we ftigmatize 4s vulgar, form the far 
greatefl: part of fociety, our inattention with 
regard to their morals and manners, is the 
more aftonifhing and unpardonable. 

As^ it muft fhock the delicacy and fenfi* 
bility of a truly noble mind, to be of the 
fame fpqcies with bafeand worthlefs crea- 
tures, one would imagine, that the [Hide of 
the great would make them iftduftrious to 
humanize the vulgar, if the principles of 
policy and humanity did not direft thena to 

that deftrabje end. 

F 4 • Whea 
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When we confider that the vices they are 
guilty of are often owing to their mean and 
neceffitous oondttion of life, more than to 
the habitude of evil, we ought to apply our 
attention to prevent the effedts, by removr 
ing the (:^ufe8 of theii depravity, 



SECT. II. 



flovp Manners are to he formed iy 

LawSf 

As Laws (bould lie accornniQdsitcd to 
prevailing Maqnefs, fo public M^^' 
ners are, jn fon^e degree, \q be formed an4 
regulated by political inftitutions. Such is 
the power of the L?ivs in this yefpeft, ^hat 
they ^re cap?ible qf giying an unnatural 
bias even to o^r mo(l vjplent paffipns, and of 
making the ^^qft difagree^ble and reproach- 
ful Circuniftanges o^e6ts pf hpnov^ *°^ 
t^rnbition. 

Thus, among the &f(Ktans^ \t yas i 
grievous puniflimept to be deprived of the 

' liberty 
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liberty of lending their wives. When wo 

refle<9t on this prohibition with the feelings 

of a modern European^ it ihocks all our no^ 

tions of connubial love and honour. We 

cannot conceive how it could be neceflary 

to reftrain men from doing an aft which we 

deem fo highly injurioua to reputation, and 

deftnifitive of peace. Much lefs can we 

imagine, that the legiflature (hould intend 

the reftridtion by way of punifliment, when 

it would be worj[^ than death to us, were 

we ojbUg^ to do what th^ Spartan Law pro^ 

hibits^ 

» 

Jealoufy muft furely be a ftrangeir to their 
bofoms, who could be mortified by fuch a 
prohibition. How flightly muft they efteem 
conjugal fidelity, who took pride in permit-* 
ting the abufes of the marriage-bed, .which 
by our Laws, both divine and human, is 
held facred and inviolable, 

Such was the influence of the Spartan 
Laws, that they, in a great meafurey rooted 
Qut the moft violent pailion of which human 
nature is Tufcept}ble, They gccafioned a 

total 
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total pcrverfioa of dua pjfinciples of pride 
«od zSkdti^nj Hy making i| a circuinilan 
of pieafiue and anibUtQii, to enjojr mdiax 
monts in eommfiiiy whiclv to pufieif turn 
ly, is our gpeataft prida aad ddigbt. 

It 18 YTcll obferred in ike. Priiifiiphi of Pa^ 
ndl LaWi that $h i^« ^fitam /Ulbws /£# 
finger of the U'oa. 

As poiicical inftitntions are found la feive 
fiioh extraardinapy effittcy, thare e^ be no 
doubt, but that public Manners are ta be, 
in a great degree, fafhioned and regulated 
by Icgiflative poliay, Eviery thi^ is, in 
fa£l, a puniftiment, which the iegiilature co^ 
ftitutes as fuch; and it is not the iesuty of 
the Laws, but the impunity of crimes, 
which multiplies o&nders. 

The dread of fhame imy, in a great ^'^ 
gree, be made to fupply the terror of death* 
er of corporal pain. To many, the appre-' 
henfionaof (hame are more terrible than the 
approach of death ; and (everal have parted 
\vith life to avoid difgrace. 

It 



be but little afFe^f^ fey mfpf^y, Sipht ijg* 
feeling delinquents are to be retrained from 

«vil by piH?in^i|i?9^ w|ii«l< ?wi» iwmvU' 

Afi it if wjf^lfifek!, hpweYy, 10 ?dapt 

ders, and as many are dead to fhame, th«rf-( 
fore, befides the ftigma of infamy, deliti''' 

¥y ^onf»n?«aent i)B4 febQW* wMfh. being 



C H A P- X. 

Of JLaws^ as relatwe to R^ligioH. 

REf^IGipN being the firft and moft 
itpportaf t o\>]t£k of our concern, and 
the iQq& po^erftil and binding obligation 

which enfQx^es tke dutjes of fiDcieiy^ we 

ought 



I 

I 
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ought to take uncommon care that our 
litical inftitutions do not thwart or contradi^ 
the principles it inculcates. 

As the Chriftian Syftem is the moft pure 
and perfeft pattern whereby to frame ourj 
devotion towards the Supreme Being, it is 
the moft esccellent and amiable model 
whereby to regulate our condud towards 
men. 

The principles of Chriftianity hreaAc 
nothing but the moft extenfive benevolence, 
the moft difmterefted charity, and the moft 
diffufive moderation. The Chriftian Reli- 
gion abounds with precepts of focgivene^i, 
brotherly love, and univerfal kindnefi to- 
wards our fellow-creatures ;• and, to ufc the 
words of ^4r• Pope^ our Religion 

Grafps the whale worldt o/reafon, life, andfenfe^ 
h one clofi fyftem %f benevolence. 

We are taught by our Religion a precept 
not to be found in antient philofophy^ /o 
love our enemies. Oiir Liturgy frequently 
inculcates the duty of luiiver&l benevo* 

Icncc, 

\ 
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etice. The. fcGond prayer of the mcfrning 
ervice b^ins with this addreis to our Crea- 
:or, *• Almighty (5od, who defifeft not the 
death of a (inner, but rather that he may 
mm from his wickednefs, and live." 

What a different fpirit breathes in oiur 

iyftenni of Criminal Laws t In thefr fangui*- 

nary complexion, we can trace txit few 

marks of lenity. As in the higheft and bw- 

eft ofiences, the Law makes no diftih£tion 

of of&nders ; as in thofe extremes, none, by 

legal conftru£ti(Hi, can he acceflaries, but all 

are principal; fo 'the fame^undiftinguilh- 

ing rule feems to be too prevalent ia 

the \ ptthiifatnents ady \klged to intermediate 



cnmes. \. ^ 



The moft trivial delinquencies aremnked 
in an equal degree of guilt with the moft 
enormous crimes.. The :pil^ring pick- 
pocket, and the bloody murdercr^^ however 
diftant in point of criminality, are con- 
demned and ei:ecuted by one common fen- 
t?nce. 

Inftead 



Inftiad 6i defit-ijig la fm thk fife <$r A 

finned fHa^ he tti^tttfd fhMh Hiii Wi€ked^ 
Htfk i m Lil#« €itjE }ASi 6fr td fH«> btdiBSi 
<yf hi& flptf ihd fldt oftiy p?gV6dt <hd fr^ df 
repentanc«i Ibac t&MiSf t^ihi^Sa impm* 
blc. 

■ 

. . '■ • . - :i - :•• . * 

-The: fi«rfed Latr^ fcdweit^r^ ' ttechfM' tii 
milder ttifttttttions^ anti iniJiruiSb us to ft&i 
portk^ pi&tfinhtod) to die dxS^psAi d^iees 
<rf.i)fftbfiftifo ' ! . .1 . . ' ' . > . 
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Of La^s ksoith refermee: u. tht 
Number of InhahitantSi " • 

Ji' -flfeiiw«ith ahiiifly'WiHi^ fa th«* 

namtter df ifeJ inllrijitant^, fe * tftitti tifti- 

\?ei^Hy aflfeftted foi-Md tkail the "tttfhJ 

.bet df^ pfeopte Ifi tfiii Hlafid, ai* frdfh dttdtt- 
irig't^ iflcf^fe wKcli V«|frt' hav« beert 
expedted, has, of late years, been fathQ" 
; • " " thinned 



> 

tution, and every fpecies of encouragemetit 
which wc can devifc. 

It ought to be th^ ])rin<^(^r care of the 
magiflrate to provide for the incrcafe of 
^kl^ di^vio att^^Alk\f^ ^ 
the beft advantage '<^.^^^ ^^° ^^ leifen 
their number by the hands of the executi^ 
pner, ' 



/>..;. y f 



DM9; i% TfVl^ir th& IoTb of the Aiflferer,. does 
it nSfonfi ^(S vicious : to ex^utecrinuntU 
for petty and venial offences ? By fuch po- 
Kcy^ the individual wroo^d^is not only left 
without any recompenfe for th^ injury Aif- 
tained, but the injury done him is often far- 
ther aggravated by the expence ^of a ^profe- 
cution i and fociety is prejudiceci tiy ihe'iofs 
of a member, without reaping any bdnefif 
from the example of his fate. 
.;•;:' "^ The 



C74ICONSIDERATIONS tm 

The ftrength of fociety, which confifts in 

a numerous people, is impaired by capi« 

taj punilhments, and the moral principles 

of the communityi which are the only 

foundation of lading peace ^^nd profpe* 

rity, are not ftrebglihened by their feve^ 

rity. 

•I 

CHAP, Xlt. 

Of the DiJhrQporti&nof Criminal 

Laws, ■ 

* . . . 

NO T only the fevcrity of our Crimi- 
nal Laws^ 1)ut their difproportioa is 
the fdurce of abundant mifchiefrstnd this 

difproportioh may be viewed in two lights : 

«• ' i ' , • ■ 

.• « • . » ■ 

t. As it Is eftabliihed between i^ublicand 

private crimes. 

%. As it is ordained between one private 
crime and another. 



SECT, 
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'sect. I. 



Of the Lfijproportm hetweenpuh'^ 
lie and private Crimes, 

t 

NOTHING fooner contributes to de* 
prave the friorak of the people, than 
the little fegard which the laws themfclves 
pay to morality, by iftfliding more fevere pu-^ 
niftiments on offenders, who conltxlit what 
are deemed Political Crimes, than on thofe 
who fm againlt religion and moral virtue. 

It is faid by a very eminent writer ♦on 
this fubje£t, that, " in regulating the punifli- 
ment of Crimes, tw6 circumftanceS bught 
to weigh, viz. the immorality of the a<Slion, 
and its bad tendency; of which the latter 
appears to be the capital cirCumftanCe, for 
this evident realbn, that the peace of fociety 
is an objeft of much greater importance, 
than the peace, or even life, of many indi-» 
viduals* 

♦ Hiftorical Law Tradls. 

U Is 
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, Is it of greater importance too than the 
morals of many individuals ? Or, more pro- 
perly fpeaking, can the peace of fociety hib- 
fifl without morality in the individuals of 
wl^ch it iacompoftd? Gm we conceive any 
heinous .Ciitfie» which has not, iddmatelyat 
leaft, a bad effect on fociety P 

Does not the Difpropordoi^ therefore; be. 
tween the Crime and the Punifhment, an4. 
the do£trine that the had tendency of an 
action is more to be regarded than the im- 
morality of it, greatly contribute to weaken 
and deftroy all virtuous principles ? Does U 
not ^ve occafion to argue, that virtue and 
vice arc mere political diftiA^ocis without 
any permanent and eflential i^ualities ? That 
they are the creatures of Art and not of 
Nature ? 

Can we believe that it h lefs crinunal (Q 

rebel againft Heaven than s^inft the ^te ? 

Is blafphemy ;thcn a flight offence ? Is it pot 

in fa£t dangerous to the peace of fociety ? 

Will not the wretch, who is a rebel to his 

God, be a traitor to his King and Country ? 

Is 
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if it not (hockuig id reafixi^ and deftnidUve 
ef virtue^ to contend that the ill conlo" 
quenoe of an ad is ntoie t9 bf oonfiderdi 
than its immorsdity f 

Ta dtfiv^d a crime^ however hen 
nous, becaoie it may be /uppofed not to 
kavi^ a bad efieft in fociety, and to punifli 
flight offences feverely, becaufe they tend 
more immediately to difturb the peace of 
fbciety, is to commit a degree of injiiffice. 
It is 10 do evfl that good* may come of it; 
it is ikcrificing moral equity to political ex^ 
pedience. 

But^ in fa<5t, the nccellity of ever making 
fuch a ^orifice, is imaginary. There is np 
real occafion fot fuch unnatural expedieots» 
and the fuppoied neceifity is of our own 
creating. Like unfldlful artifts^ we begin 
our work at the wrong end. The diftinc* 
tion we make between public and private 
Crimes, is, in truth, fubvcrfive of the very 
foundation it would eftablifti. 

« 

If we would efFeAually provide for the 
^ng peace of fociety, we (hould, firft 

U z and 



i 
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and principally, r^rd private offences, 
which, are the .feuroes of public Crimes. 
IdocaLmca wHl coake loyal citizens. Scarce 
any have ever committed Crimes againft 
the ftate, who were not firft rendered defpe- 
rate by a feriesof vice and immorality. 
They have long : remained unpunUhed as 
private oflfenders, who become confpicuous 
as ftate delinquents. , 



t\* 



. .Nemo^ fays Juvenal^ repen$e fuit turpijft- 
mus: Slight violations of moral duties lead 
to thecommiflion of capital offences: and 
delinquents are encouraged in their.firft ad- 
vances to guilt by the very conftruftion of 
the laws thertifelves, which, in many moft 
cffential points, deem lightly of, or totally 
d'rfregard moral violations. 

The only means to fecure the peace of 
rociety is, to enforce the bbfervance of reli- 
gious and moral principles. All immoral 
a<5ls have ultimately the fame tendency, 
though fome are not fo immediate in their 
eflfeft as others* 



The 
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The people are to the legiflature whatji 
child is to a pareQt. A parent's' f^rft; i^are ts^ 
or ought to be, to form the moralS;Of a 
child, and rather make- him dread to 986124 
than ftand in terror of punilhment 






In like maimer^ legiflators ihould framt 
laws with a view to improve the moral9^ of 
tbe people, and rather. make them afraid gf 
the ofknce than of die penalty. 

If, as the noble and elegant writer of the 
Dialogues of the Dead has pbferved, thai 
kingdom isbappi$Jt where there is tnqfi w» 
iuej it follows of Qourfe,. that thofe laws ari^ 
beft which' are mod calculateo^o promote 
morality* 

Sut when we are told^ that the . immora* 
lity o£ an adkm is not the capital circum-* 
ftanqe,: we lofe all idea of moral right and 
wrong; and the caufe of virtue fuflfers^^]| 
fuch political diftimftions. .: . 



' r 



The laws (hould rather > be calculated tq 
prove, what is true \vk fa£t, that thofe; 

U 3 aftion^. 



aAions, which tit moil prg^dtcstl to ibci- 
ety^ ut in them^^cs moil immottli: £<x 
tnoral virtue js nothing eUe than a condud 
tntenti^nally dtiefted «0Wiii4ft yabltc good. 

To diftingui(h what are called Public 
Crimes, by a peculiar texmtj of pumih- 
meiitt i? only to provside agunft prefeot aiKl 
temporary niifduefs I it is to pumfh^efb 
that might have been prerented faj obviat** 
ing their caufes. 

' * • • - 

This» in part, ia the itafon why civil 
wars and fiiddcsi revdutioQs have beenfo 
fireqnent aniong us. The laws are zmd 
i^gainft the A^^j of^ rebdiion, but are sot 
calculated to oppofe the principle. 

The number of diofe who engage in 
hiteftine commotions fhmi motives ofcoa* 
Ifcience^ is too incdnfidwable for compata* 
fim, Few i^ivil wars have been w^ged 
froiQ confiderations^ of publiQ virtue or for 
^ fecurity of public liberty, They are 
{*enefa|ly c«r|ie4 on by abtrndQiied deqp^ 
iad0«8, vho <beic to b^er t^ foftuaet i& 
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t|ie goaeml havock and ddvafUtton of their 

RebclUoOy tb^eforCf is no fooncr quelled^ 
but JC bt^nB to mtkc head afrefh. Tha 
^(conttet^ remain quiet, tiH they acquire 
a recruit of ftrength to renew civil difcord* 
Its fpeedy revival is not to be wondered at . 
for white the &me principles continue, 
while the bulk of the people are vicious and 
immoral^ it will be an eafy matter for a 
titteerous and dimng leader, to engage 
thdir afl^ance in treafonable undertake 
ings. Thofe men arts eafily feduced from 
thetr loyalty, who are apd^tes from Vir- 
tue. -^ 

To fec\ure meft ftctn hting trattotv t^ their 
king and country, we rnvdt endeavour t^ 
itftprove and confirm them in thofe princi^ 
pies of Right and Wr<)ng, which natural 
Reafon fuggefts, inftead of perplexing, or 
totally deftroying thofe principles, by the 
bdp 9f political r^uiements. 

U 4. Thp 
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The fubtle diftinftions v^hich Cafuifts 
make between political and moral delin* 
quencies, are ofFenfive to common {tnk. 
When we afe taught, that it is a greater 
crime to coinafartbif^ than to ktU our father 
9r our moibcr^ Nature revolts againft the pro- 
pofition. 

It is in vain to tell us, that the former 
has a more imn>ediate tendency to the ge^ 
neral detriment of fociety. This may puz- 
zle our underftandiiijg, but will not quiet 
our fcruples. Our feelings inftruft us that 
the former is not a crime of fo black a die 
as the latter, and confequiently Qught not to 
l>e fo fev^ely punilhed, 

It is the triumph of Libepty, fays MoH" 
tefquieuy and, I will add, of Reafon ^9 
when Criminal Laws proportion puni/h-^ 
ments to the particular nature of each of« 
fence. 

, But, admitting the diftinftion betwjwn 
public and private crimes in its utmoft 
fxtent, yet it will not fupport the coti-^ 

clufion 
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-clufion which- is" 'deduced from it; for if 
public offences ^re to' be more ^regarded, a^ 
tending more to the.difturbance of fociety; 
yet condemning the offenders to punish- 
ments' capitaHy ievere, is, by no means, 
the moft reafbnable way of infiiring the 
peace and fafety of the community ; fucK 
feverity, rather contributes to advance than 
reftrain their progrefs. 



SECT. 11. 



< T 



<0f fbe JDiJfrgportion of Crminal 
. Imws in. Offences equally of a 
private Nature* 

AS there does not feem to be a fuffictent 
ground for an inequality of punifh- 
ment, founded on the diftindlidn between 
public and private Offences; fo there ap- 
pears to be a ftill lefs foundation for the dif- 
proportion of Oflfences equally ti a private 
nature 

Of 
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maUe an ebjoyment^; is £ur more Crimtasf 
in theieyeof: BitaTonf' thaiilto deprive' him 
of a few penee. "^ He mi^ have but a faint 
e3q>erience of * coibjugal endeatinents, and 
muft indcMKh be:, totaily;lDib:to:aikfen^* of 
hanom-t ' wbo does: not^ratG his: wife's t6fec- 
tion and fidelity at ahi^erxpriectbaQ the 
ws^es of a hangman. 



t r • » 
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The ertmd .of adulteiy , wa3 ^ punHhed wi th 
great fevertty by. die . Grecian aqd Rmaff 
laws, ' 



i . . .. ■ 1 I J } 



; In the earlier times of Athflts^ the punifti,. 
jnent feems to have been arlpitrary. 

. Hefner makes HcChr^ in rebuking fiirw? 
tell him, that his crim^ in i^ealing another 
man's wifl?, deferve4 n^ jefs puniftiment 
than A«iw X'^^F, m.. to be, ftoncd^to 
death. sRich adulterers were, however, 
fometimes [allowed to redcipm thcmfelves 
by a fine (called Ma/x«f >i*) paid to the huf^ 
band of. the ^idultere^; .whence, /fcw^r's 
gods all agree* diat il/^r/^ jvhcn caught 

i ' .'..,,. with 



can^ who v^ouid not confentjto hi$ enlargoi^ 
ment, till Neptune had engaged for the pay- 
ment of itl - 'J • r— - » 



"•-». 



By the Jrte^j^ Law, adultery was punifli- 
ed with deatli, and' fa wasdoublcf adultery 
by the Law of Scotland, 

By the antient Laws of England^ this 
crime was puhifhed very Severely; but at 
prefent it is only jpunilhed by fiiie and 
penance in the Spiritual Court, or by an 
a£tion at Common' Law, for- damages 
However, adultery^ as a temporal Offence, 
being againft the peace and gocld order of 
fociety, it fliould feem reafonable to fup- 
pofe, that it was under the cognizance of 
the Criminal Jiirifdidtioh, and confequentiy 
indidtable. 

As to the atlulterefs, by our Law (he 
undergoes nd temporal punifhhient what- 
ever, except the Icrfs^of her dower; and (he 
does not lofe even that, : if her hufband is 
reconciled / to her, '. and cohabits with her 

after 



^f^ die OSeott eoriUnitted, acooc£ng td 

Spmie innmfugitm muU$r^ ff a€kiMt^ftiS^ 

Tinat ive iw^ peiedve, th«i; while oca 
Laws ha;7e been ftretched ^ aa \LBreaCan- 
able degree of fevericy in points of proper* 
tff Md with reCpe^t to Ofiences deemed 
oierelj poKtic^al^ they aro iaieconae (hame- 
fuUy lax and ffmiia with refpeft to moral 
crinies. This is certfl^idty cQwtcra Aii^ the 
iFcry principlflsof ourc^oftitatiqa; fbrafm 
ftate like oHrs^, HFhich i^ a kind of Koyal 
RepuMic, casaqt he fiift^aed witbaut the 
fupport of Moiral VifW^^ . 

In SmUndi where a more Arid atteattoii 
is paid t6 the duties of Religion and Mo- 
rality, we find that the common people 
are much: mc»fe regtdair tnd virtvous in 
their conduift than ourst and likewife inc»re 
intelligent and afeful ownbevs of the com^ 
muntty. There is adi doubt but t)iat % 
public inattentioa to Mocality, tends to 

' ' render 
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render th4 comnk^n people igaorant and 
diifi^ute; iot the ^mnt of reKgious and mo* 
ml principles leadfr to a habit of dilfipa- 
tioDy which is the parent of vice and ftupi* 



Our temporal Laws pay fo little regard to 
Moral Virtue in the provifions againft adul- 
tery, that people in low degree may, in. 
^Q;^ live in common^ and commit the moft 
flagrant violadcxis of conjtigal rights with im- 
punity ; for it will be in vain for the injured 
party to attempt the recovery of damages 
againft the adulterer, who probably has no 
(Ubftance, out of which he can make ^tif- 
fk£tion : Add to this, that the injured huf- 
band likewife is not in circumftances to pur- 
fue a legal remedy. 

It feems reafonable^ therefore, that adul- 
tery fhould be cognizable by the Criminal 
Jul irdiifttQn. Such offenders might be pro- 
ceeded againft by way of indi£^ment, and 
if found guilty, be adjudged to pay a fine, 
to be rated according td their ftation and 
circiynftances ) part thereof to be applied 

towards 
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^^ /itisfiwSilon of the party iojiitcd, 

^f/ic rcHMundcr to be paid to the Fiflc^ as 

J compcnfation for the br^ch of the t)eace, 

ind the injury done to fociety j and ia dc- 

ftult of payment^ the offender to fliffer 

prifonment. 

I 

f 

. The adulterefe might undttgb fome pvxl:>j 

lie ftigma, and be imprifoned for feme time^ 

at the difcretioa of th^ courts according to 

the circumftances of the cafe. 

Some provifions of this kind would (hew, 
that our Laws have a regard to the Morals 
of the fubjedl, which, in all Laws, ought to 
be the primary conCderation ; fince Laws 
without Morality are but weak guardians of 
our pcrfons and property: 

« 

. Violations of conniibial faith are of 
great prejudice to fociety ; they leffcn that 
regard and attachment which man and 
tvoman, who cohabit together, ought mu- 
tually to entertain. They are the bane of 
domcftic tranquillity, which is the fureft 

pledge 
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pledge of Social Virtue; for a perturbed 
mind: is always danjgerous to fociety* 

Adultery, by confent of the woman, is» 
\tiz fome cafes, more heinous, philofo^hn 
cally confidered, than a rape \ for the huA 
band hath certainly a: greater injury done 
hinm, if the woman be debauched and m^de 
willing, than if Jhe were raviflied by 
force; for, in the firil cafe, her mind is 
* eftranged &om her hufband, in the other it 
is not. 

It is true, that next to. the fafety^f out 
perfbns, the prefervation of our property 
is the moft immediate and important 
confideration; Thefe ^urpofes^ nsu-row as 
they feem, were the firft and foleinduce-^ 
ments to civil fociety: but in its prefent 
improved date, they are. too limited to be 
any . longer regarded as the only obje^s of 
confideration« 



/ 



Befides, Udultery may be deeiHeda per^- 
fonal injury, and the Lawitfclf, in fome 
inftanccs, thinks fo feverely of this invafioa 

X of 
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of rights tkat it goes Cq fyt as to cohftrue 
it only maiv-flaugbter when a buflxind kills 
a man taken in adultery with his wife* 

Tlie moft nobkt and we tnay add, the 
primary ends of fociety, afe to bimia^^ize 
the tiunds,^ ibiten the manners^ enlarge tfie 
underflanding, and corre£k the moials of 
^ individuals which compofe Ae com- 
munity; in fliort, to promote r^iprocal 
ntegrifty, beaeycdence^ aild charity/ be- 
tween man and man. Thofe extenfive pm* 
pofes are) in a great meafure, to be efFefted, 
by adapting the Lawa to tiie goiius of the 
Rwpk. 

• ' ' '. ' 

Having taken this general view of our 
CrkninaL Laws ia their varioua rehtioDSi 
in order more fully ca ittuflrate what his 
been fatd; it witt bo proper co» entarintps 
mor^ n^mite examination. Fop tbie pur* 
pofe, I proceed to confider Some. dSlind 
fpecies of Offence made Criminal by our 
Law, and to compare the punishments 
allotted to each, with thofe of qther coun^ 
tries, 

BOOK 
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Cilmti^Ail LAV. ■ t^ 
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CHAT. I. 

4y ifiJbe differ 0nt' Sp«(^e$ ^f CrU 

' mind Ldws, 

» • ■ • 

WT K htvt ; ilfekdy- ofefe^res* upw- tikfe 
W inaccuracy of arranging Criminal 
CWFetices', (b as^ to pe%)0^ the' pnnlary 
(.d^s^Of ' Rd^ib*' mi <M9F^ity:t(^ thofe of 
a (econdary nature, which relate to the p(^ 
tical intereft of fociety. 

Vft ftitilV hbm^er adbpt die conlmoa 
^rnatng^eh^ in tceMibg' <^f the 4ivH oriintts^ 
and the punifhments annexed to them, and 
(hall therefore begin with High Treafon, 
as tftte'hi^elt dvHcrrftie whi^Ji can bo 
committed by a member of the cotttttltt* 
niiy. 

X 2 SECT. 
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SECT. L 

< > 

Of High Treafon. 

ff^Gff treafon is an ofTence defined and 
defcribed by feveial Statutes, fiy the 
25 Edw. III. Stat V. chap. 2. whidi is to 
this day the ruling Statute, it may be com- 
mitted in the (even Allowing inftances : 

1 . By a)mpaffing and ima^niilg the death 
of the king, queen, or their ddeft fpn ^d 
hdin 

2. By violating the king's companion, 
or the king's eldeft daughter unmarried, 
or the wife of the king's ddeft fon t^id 
heir.. 

3. By levying ^ar a^nft the king inhU 
reakn. 

4- By 
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4. By adhering to the king's enemies in 
his realm, giving them aid or comfort in 
the realm, or elfewhere. 

5. By counterfeiting the king's Great 
Seal, or Privy Seal, or Money. 

6. By brining falfe money into the 
reahn, counterfeit to the money of England^ 
knowing the money to be falfe, to merchan- 
dise or make payment with it. 



f k 



'7. By flaying the Chancellor, Treafurer, 
or the king's Juftices of the oft^ Bench or 
of the other, Juftices in Eyre, Juftices of 
Aflize, or other Juftices affigned to hear and 
determine, being in their places, doing their 
offices. 

By later Statutes, niany offences are made 
High Treafon, which were not fo before; 
as thofe concerning the Coin, the Pope, 
Popilh Priefts, and Papifts, the Protellaht 
fucceflion, and folditers enlifting in foreign 
feryjce. 

X3 It 
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It w no part |io»«yer of the prcfont ,de- 
ggn* 10 «atef intp a ibinute :(jetail of uea-' 
fonable Offences, but on|y togixethcreador 
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fi>and oiur ideas of things and to dtminiih 
the horroE of t^crime.. 

By the antient kws of England^ the crime 

of High-treafon wias fo uncertain, and die 

refolutions of the judges upon trials for that 

offen<?e fo various, that it bea^me abfolutely. 

neccflacy to afccrtain by this adl of Edw^ IIL. 

what (hould for the future be Treafon v 

but in the reign of Richard IL fo many new 

Treafons weric declared^ as made.it necef-^. 

fary for the legiflatur^ in the , next reign^. 

(that of Henry IV.) tp repei^ all tbofe new-. 

created Treafons, by a ftatute, reciting, that 

no man knew bow be ougbt to bebave bimfelf^ 

to do^ J^^ 9r fay for doubt ^ offucb pUns 

ofTreqfin. j - < 

• r s 

But to return to our Refledions on the 
Stat. 25 Edw^ III. the dignity and fecurity. 
of the King's perfon is here confounded 
with the perfons of his officers, and to aflaf- * 
finate the fervant, is as criminal as to def- 
troy the Sovereign. 

This is not all. The King's real perfon 
is confounded with his effigies impreft on 

X 4 his 
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The Judgment for a woman in all caies 
of High TreafonLy is to be drawn upon a 
hurdle, and balmedl 

>* * • 

S feCT. iV. • 

RefleBions on the JuagmeHt in 

High Treq/hn. 

t 

WITH wfpedk to the foffegoiag Jiic^H^ 
tomu ^t difgraces humanity, yrith-^ 
out anfwering the edds of ipcXkCf, Nitord 
(hudders at the ^oi^fit of imbruing our 
handi in blood, and niangling t£e imoking 
entrails of oUr fellow-creatme& This is 
more than cmolty. It is fucfa &vage but-- 
chery as might even (tain fi Hottentot. 

It fetais difficult to conceirc that fubb a 
Judgment c6uld hare been derifed by a hu-> 
man being % or having been eftabliihed ib 
the days 6f ignorance, bigtoyv and barbai^ 
rity, that it (hpuld be fuflTered to cdntinup 
at the prefent civilised and enlightened pe^ 
xiod^ 



i 
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To ijji^gioe th^t th^ horrid fcverity of it 
will deter crimiaals frpm the crim^, is a 
vaia fiijppQfitiQp^ To men who engage in 
defperatc tind cnuiinal undertakings^ with 
9 prpfpedl gf death before' their eyqs, ,the 
i;nod^ of dyiqg is an addition of terror too 
incohfiderable to refbrain theni from perpe<» 
trating the intended crime, 

« 

Such br6tal execution feems as abiurd as 
it is -unnatural ^ fer it Ihocks the fpedlatbrs, 
and pains the ima^natibn of all who refie<ft 
on the crkntnars fete, without adding to 
his puni'fhVnent : for it is well known, that 
before thte Work of butchery begins, the die- 

• • • 

linquent is gdierally paft the fenfe of ktU 
ing. 

Bcfides, arfew can diftiriguifh fo nicely 

as to be ftftfible that a crinie againft the 

p^ce arid order of fociety neceflkrily in- 

diidias* the higheft degree of moral tufpl-' 

tude, (b th4re are many zealots fo blinded 

with party-pfejiidicc, that they impofe upon 

tKemfelves fo fer, as to think the heinous 

crime of High Trieafbn to be no reproach 

to their moral cbara^cr. 

Perhaps j 
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Perhaps the vtfy freme of the Law inay, 
in fomc meafure, contribute to leflcn idie 
fcnfc of the. itioril tiirpitude of High Xrea- 
foni for by.lJa^ Treafon Can only be conr- 
mitted againft the King dt faSi^^ and^ a 
Y^m^de jure is not within the nieaning of 

theaft. * . ' ' .^ 

. ■- » 

Nay, it is faid, that: if Treafon be xom- 
mitted againft the ;Kiqg 4e fiiQo ; and not 
dc jurc^ and the Kang di juu ^afterwards 
comes to the cfrown, . he (haU puni(h the 
Treafon done againft the King defallo <; and 
a pardon granted by a King dejure^ that is 
ootalfo.a King difalh^ is void. 

Men, who can abilra£t their ideas, know 
that the pegce and order of fociety requires : 
this diftindion, and that individuals (hould 
5ot be allowed to decijde concerning the (o^ 
vereign title^ But it npverthelefs feems to 
piilitate againft the moral rules of right and 
wrong, to doom an o/Fender to the feverefl; 
. of all pifmifliments, for fupporting what he 
conceive^ jto be a juft title. \ 

^ 'They,^ 
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Xhey,' who hnvc not capacity to difcovcr 
]»rit||| j^recifion t))e true grounds of this politi- 
cal principle,, and to perceive that in the end 
St fquares with moral xe^itude, are mifled by 
its leeming incompatibility wij^ mora} jus- 
tice, and think it meritorious to yield ailift- 
ance for the recovery of a juft title,, 

• • • . 

\JxK3er the ifldSttence of this opinion^ the 
rigour of the fentence rath^ fetves to in-** 
flame their zeal The more they ijiflc, the 
giceater ^y deem their merit. 

They confider themfelves as fp many po:^ 
litical martyrs; they glory in periftiing in 
their traiterous. principles,, with. the fame 
fortitude that the prelates of old adhered to 
their religious tenets ^ and rebels triui;nph on 
the f^fFold, like I^}iky it the (kke: ^ ' ^ 



< 
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Their refolute and : <)etermmcd behayiour 
often leaves bad impreffions on inconfide- 
rate mindis. Many pity the fufFerer who 
braves hi& ftlte, and often filently reproach 
the hand which doomedhim a facriBce to 
, juftice. '■ ' * 

They 
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They aw bftdi tmSed to; cidncliftlef, that 
thofe priwiplca tiitft be ju^ for whiefcincn 
cart dfe With foch refi^ftfk^n Md ifi!rtr^- 
Aty ; and, from iKimMflg Ac o»rt«r*i^ n&ag- 

fftr as to api^cxre thefMafem^ 

I. • ' 
Thus, thefc rigorous puniftiment^ couh- 
lerwork their dwa^ incankmi Thu^ often 
make loyvl fidijeat, 0f ttOfibr ^fio^ m^ 
weak judgmcRtSy piovie tiati&iii k Aeit 
hearts i and dt^ofis them to a<|o^ itoil^ 
mentsfrom compaffion, which reafon bids 
themabkor* ^ 

SECT, v: 

• • * 

Of the tarn of otJ^er ComtrieSy 
ancient an^ moderny in Cafes 
of High TreafoH. -/. , 

1 
..... s r . 

IT iBiift be confdfedjf tlk^ die gsnei^ 
Guftom Gs£ mpft safttopsi^ bot^ 'asti^V 
and.modei^y. fecfds to^assftllloi^thepif^iper 
of punifhing Treafon and Rebellion with 

death. 

^ . We 
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We do not read, however, that among 
the Sgypiam cither of thern were capitally 
puni(hed ; indeed they are not fo much as 
mentto&ed \yf name; 

It is likewife obfervable, that, by the 
Jtwijh Lawi we do not find any punifhment 
preicribftd^ agiwnft ilie crime of Treafon or 
R.ebd)ioB« 

Lord Coke indeed obferves^ that all the 
feveral parts of the puniftiment in High 
Treafon are to be found in Holy Scripture ; 
and he mentions the feveral inftances where 
each, has been feptrately infli(f);ed oa dii&-^ 
rent individuals; that "loab was drawn* 
Bithan hanged ; Judas embowelled: ; Sbtba^ 
the (on of Bichti^ beheaded ^ Baanan and 

But his Lordfllip has not (hewn, nor 
is it fuppoj^ he could (hew, where 
thcfe panifljipents have b^eu inflidked Jimul 
^ fem^i ofl, zTrattpr. Befides, examples 
might be brougjit from the Old Teftamcnt^ 
tp juftify many practices which are now 

* 3 Inft. 211. 

happily 
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happily oqploded. The New Tcftamcnt, 
which is the pattern of Chriftian Duty, 
breathes another fpirit. Benevolence, Hu- 
manity^ and M ercy, are theprecepts of our 
Saviour and divine Lawgiver. 

« 

If we recur to the Athenian Laws^ we 
(hall findp that diey alfo took no cogni- 
zance of Treafon or Rebellion as capital 
offences; on the contrary, it is only pro- 
vided by thofe laws, that. 

He (hall be denied burial within Attica^ 
and his goods expofed to fale, whq hatb 
been convicted of perfidious behaviour to- 
wards the ftate, or of facf ilege. And, &r« 
ther, that 

He who hath betrayed his country, (hall 
not enter inio the borders of Attica. 

Even during the ufurpation of Pr^r^- 
tus^ the tyranny of the Four • Hundred, or 
the ufurpation of the Thirty, we do not 
find that Rebellion or Treafon w^e made 
capital offences by Law ; though it muft 
be confeflTed, that none of ^hem fcrupied to 

• , difpatcb 



CRIMINAL LAW. 307 

1 

difpatch thofe** priv^ately, who made head 
agatnft tteir governmeht, or, more proper- 
ly, their tyranny. 

In a ftatc where the fyftcm of govern- 
ment was fo equal and mild, fuch fevere 
Laws would have alarmed die people more 
than .the exercife of adlual tyranny. 

Even in Rome^ we do not find that there 
were any Laws againfl Treafon and Rebel- 
lion in the days of their liberty ; and when 
fuch Ijaiws were made, they did not fecure 
the ftate againft the violent (hock of civil 
commotions. 

The Cornelia Lex^ of which Cornelius Syl- 
lay the dictator, was author, may be deem- 
ed the firft of this kind. By this Law it was 
made Treafon,— 

To lead an army out of the province, or 
to engage in a war without fpecial orders : 

For any one to ingratiate himfelf with the 
army, fo as. to^ make, them ready to ferve 
His particular intcreft : 

Y To 
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To fp^e or ranfom a connTHp4er of the 
•oemy, when t^eo pnTonor, or t» pardon 
the capums of robbers and piiate^: 

Or for a JUm» citizen to iefide» without 
wdersy «t ft foreign wurt. 

The punifluneiit of ap^^ et ^nis interdiai$^ 
was affigned to be inflifted on thofe who 
fhoiild be convidted of any oi thofe crimes 

^very one may percdve that this Law 
(peaks the language of an ufurper. ij 
this, every Qflicer, who gained, or w^is 
malicioufly reprefented as endeavouring tQ 
conciliate the good*will of his fellow^/bl* 
dters, might be convicted pf Treaibo, and 
made a vi^im to the jealoufy of the ruUog 
tyrant 

The Ux Julia, of which juUus Otfar 
was the author, ordained the puniflmaent 
mentioned in the Lex Corndia to be voS^- 
ed on all who were found guilty of die cri- 
mm dc nuye/laki whoreas ^jfik only CQPfin* 
ed it to the pardgular fpeoea of o^ce thoK- 
in fpccified. 

Wc 
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We find* however^ that this eXtraordi^ 
toftry (everity coi^d not Tecure the ufurpmg 
Ot/irr in the (njoymeat of the fhiitt of Ui 
ufurpatioOi 

By the L^ws of J^trfia^ indeed^ the cnm# 
of High Tre^on was puniQied with the lofs 
of the right hiuid and beheading: Which 
fentence was, by order of ArtMer^es^ exe- 
cuted on the dead body of his brother Qfrus^ 

But by the antient Laws of the Perfian 
kingdoilly the king was retrained from 
putting any man to death for a fmgle drime; 
The Judges were to examine narrowly into 
the 2L&xons of the delinquent \ and if his 
faults were found to overbalance his former 
fervices, the king was allowed' to punrfhhim 
at pleafure % if not, he was either pardoned 
or punifhed lefs feverely^ 

When the Perfian monarchy, however, 
became deipotic, it is no wonder that Trea* 
fon was in the firft ihftance nuule capital, 
fince fuch a provifion was adapted to the 
fpirit of the government* 

Y z By 



310 qONSIDERATIONS on 

By the Laws of China likewifey'we find 
that RefccUion and Treafon were efteemed 
the greateft of all crimest and puniflied wkh 
a rigour equal to the fcverity of our judg- 
ment, viz. by cutting the criminal into ten 
tfaoufand pieces, after the following manner: 

The executioner having firft tied him to 
a ftake, tore the Ikin of his forehead and 
head, and let it hang over his eyes, to pre- 
vent, as fome imagine, his (eang how 
dreadfully the reft of his body was mangled ; 
he ne?ct flalhed the other parts with a kind 
of cutlafs, till he had. cut almoft all his flefli 
in pieces \ and then abandoned him to the 
cruelty of the gazing populace, who com- 
monly difpatched him in the fame butcher- 
ly manner. 

This punifhment, however, we are told, 
was feldom executed. For the ufual punifh- 
ment for Treafon confifts only of cutting 
Utit body of the criminal into feveral pieces, 
ripping up his belly, taking out his en- 
trails, and then throwing his carcafs into a 
fiver or ^ditchi and this is commonly done 

to great malefadtors. 

When 
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When we cbnfiderthe fyftem df the 
Chinefe Laws in general, with the lenity and 
excellence of their government in moft iii;- 
fiances, we may be at a lofa to account for* 
this inhuman provifion \ but, perhaps, the 
great revereqce and veneration which they 
pay to the emperor, m^^y have led them, to 
this extreme feverity in cafe$ of High 
Tre^fon, 

S E C T. VI. 

Same SubjeB continued, 

I TfJ' Scotland the punilhment of Treafon is 
death, and confifcation of all the trai* 
tor*s cftat^, whether hereditary or moveable, 
feudal or allodial But in the fentence of ihc' 
Scotch Law, there is none of that butchery 

which ftains our judgment in High Treafon, 

> > 

Yet, notwithftanding me terror of diathi 
and confifcation, it is obfervable^ fromape-i 
rulal of the Scotch hiftory,' that Scotland hajS 
been particularly fruitful in rebellions. 
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In (hort, in thofe ftttes where the iyftem 
df goverDinent ))as been moil mildy and th$ 
aiUbfiflunent moft equal, tb« erimes of 
Treafoo eod Rebelltan were eitha uqkooWt^ 
fo the Laws, or, if they fell \^)der their cog^ 
nianui^e, they wfcre but. flightly ptmifh^d. 

Id this kingdom, by the feudal I^ws of 
the jifigb Saxons^ conipofition was allowed 
for wb^t is now juftly deemed the moft 
grievouf kind of Trcafon^ Uiat of kilUng tl^ 
king. 



It m\i^ b# rtmar^^; lioi^evof^ t^t qu( 
»nce((ors, the Saxons^ had qot fuch fevere 
notions of Treqfon ^linft the kii^^ a$ of 
ff A|/(»j» agaipft xbi^ kingdom \ ^d aft^ the 
killtng Qf th^ b^ng game to be a Qa{At^l oU 
^ce, yet it ws|s iome tinae before it wai 
cftoemed Tndfou. 

• • ... 

The Saxons^ fays Nat. Sacm^ bejog ^ 

Ipeofd^xif public i^Mrit, preferred the goo4 
pi their country ^bpvp fjl, accpuntong trear 
cb?>y againft it*, or ncgle6^ of it in ^tTm of 
danger, tP be a crime of the moft grifpvouji 
nature, ^^l4 vh^d^ p^^ph? ta t^e p^n^flled in ^ 

Woft 
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itioft taBcnplary manner^ ptmRtons 0t iraftf» 
fifg0s MrborihiS fufpefiHiu^ fiiya fmiusi 
Oifa^ TrcBfons thftn this^ poc even agaidft 
dicir king3» didi diejr acknowledge. 

The fixrm of an indictment thei efore f(QC 
contriving the doi^h of the V:u>g> oondadcd 
only feloniciy as appears from the form of 
afi iadi&iitent finf an ASence €>f that nattiret 
intended and pbtttd ^gk\veL Bdmmi thd 
incolf king 4 wboteui for the plottiiig againft 
aUegiancei of a contoiqn and inferior na« 
tnre^ tbcs indidbtntms crimciad^ ftkmi H 
praiiiorii: And.whcreaet dit pdnal^^ mcafb 
cf »caclmy agsunll: the ciMtry, was dciatb# 
and forfettxire of tht whote cfUter both real 
aiid pbrfonml ; in tfwdmy agiinft the kmfit 
it was oiily bis of. U& ^ md of peTfoMl 
cftatc, 

it (eebia tfatrafore that M^efty had not 
then arrived at its full g^wtb, or that tha.^ 
greata^ nqeaTui a of it refUd ftUl in the body 
of t^ pwpte^ 

> • * " » 

In the time of Htn. VL Treqfon^ which 
formeriy was only confideredasa breach 

y4 ^f 
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of truft or fealty, was made equal wkh 
that 0/ Ldffa Majejiasi and ihat^ Majefty^ 
which was afterwards wholly wrapped up 
in the perfon of thitkingj was, in his time^ 
imparted to the king and kingdam\ whereas 
before his days, a; already obferv^, it rc«^ 
feted chiefly to the kingdm. 

Therefore, GlawtiUU^ in his book of Law^ 
fpeaking of the wound of Majefiyy exem-^ 
plifies fedition and the ddlrudion of ib§ 
kingdom^ to be in equal degree a wound of 
l^ajefty, with the deftru£tion of the perfoa 
if the ki^ : And next he mentions fedition 
in the army, and fraudulent converfion of 
tsreaifurertroye, which belongs to the kiioig $ 
all i^ich, he fsuth, arepunifhed with deaths 
and forfeiture of eitate, and corruption * of 
blood. 

• In the Saxon times, before the king eoukl 
be properly coijfideted as one of the three 
feparate eftates, qr orders of govtrpment, 
it is no wonder that they deemed treachery 
ag^infl the king, and treachery againft thQ 
kingdom, to be diftiniJl crimes. 

In 



.nthofe days* lAe fcin^was only regarded 
a the light of the head magifttatc i hut fincc 
tte kmg is become.oac of the ducc eftatea 
in Ac. kingdom,' crimes. againft the royal 
perfoB, are very properly placed on the 
feme JFoQting. .witfi crimes againft the kii^- 
dom; for though the king, in his political 
cai^ity, as^one of tie three cftates; never 
dies, yet when we refleft on the confufion 
and calamities in which the nation may^ 
nay muft' be in^dved, by crimes againft 
tiie fovereign pdfon, it is a reafonable 
prefiimpdoh' . to ccxiclude, that fuch of- 
fenders' int^ the diffolwtioo of goyerrt- 






. At Conimon-'Law,' and before the Statute 
of 25 £<^tt. Ill;* Treafon w^s, as has been 
faidi a very uncertain crime j and the opi- 
nions concerning it were very various. The 
killing of the king's father, brother, or 
even mefenger,- was deemed* Treafon. The 
accroacUngi or attempting toexercife royal 
poifreri Was treafonabfe, and the Judged de- 
termined what anAOunted to' fuch accroach' 
fffg^ — In one inftance mentioned by Lord 
^ ' ' Chief 
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Chief Juftice Jkkf a Kmght 6f tkrtf^d- 
fiAfi wad fofmd guilty of TrtefoD^ for af-< 
ftultitig and deUiiting his detmr tiil he dif^ 
dha^ed th« debt. When any adi tended 
to dtnnnilh ttie digoity of the crown, o« 
when aiiy nuin grew inodmately pdpoiar^ 
thtswaa oonftrued lo be an edtroathnaeii^ 
on the loyaT pawer^ and, as fnch, hdd t^iw 
Tiealbn* ^ 

. Thufi,- 1^ the excds of feanei! drtie^ aayi 
citeie, by aggraviating idie cnfeon^iiotia 
with which it tras attended, was. heighteteci 
imoTfeafop. .QnlrlBiilKacootiiit^t^eabore* 
mentioned Statute of Eiw. IIL was mtdct 
to determine what fhould be adjudged 
treaibn ; dad iSt th6 excelfeftQe of this and 
othef Statutea^.the parlmAenti in i^ldch thc^ 
wece made, was calkd, kncdiSumf^Iiafiim^ 
turn. 



1 . • 



SiTice the .rnakii^ ^ ^x a^^ there OM^, 
be no conftni^iveTreafei^) that 19, nothings 
can be conftraed Tr^eSf ^cbr is not 
literally . fpectfiod in Aat oc. fiibfequent 

aftst 

There 
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Th&ct WM a remArkabla claufe in ihiii 
Statute, by whlcih it was provi4ed| that if 
any oth^r cafe ThottW happen, before tbe 
Juflaces, fuppbftd to be Trcafon, they (hall 
not proceed to judgment, till it be deiilarcd 
by the king and parliament, whether it ought 
to Jbe adjudged Treaf^ or aot * 

This, it ii evidffit^ was leading an un* 
boufided latitude in the legiflature, to tt^ 
move atiy 6fi(bnd«r Who was tbfloicious to 
ihem» by a conftmftlon rpc pqffj^ot* 

Lfird Chief Juftice ffale, m the ift vol. 
Af hife Pleas 6f tlw Crown, page 25$, fays, 
T6at as ihe iaiitbdritative decifion of thefe 
^/hs 0mtj^ is refdrved td the king in parlia-* 
mo^t, the mbft rq^ii^ way to dp it, is by 
a neiw 4ecl«m(ive a£tr 

( ' * 

Thdugh this d^ of $^. tit dt the ti/ne 
#f puffing it, WM intended to Iceep the legi^ 
fiature, a< well as Judges, within p^pet 
bounds, as to ^ crime of Treafon, yet, in 
the time of king fiicf;, IL vext immediate 

fuc^eflbr 
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fucceSbr of Edw: IIL feverat other Trealbm 
were crcwed, as is before obferved ; and ia 
the fucceeding reigos, other crimes of dif- 
ferent natures were declared to be High 
Treafoo. 

By 26 Hen. VDI. chap. iij. It was made 
High Treafon to wifti, or defire, by words 
or writing,, o;r .to nM^iw'.the death of :die 
king, quQen» or thdr heir a^^uent ; or to 
piiblilh that the king was.ftn HereOCj Sgbii^. 
malic, ^ifi^elf &c, 

Evory one muft tx)nc(dve|the abfiirdi^of 
making itTreafop.to fmapne.^c death <A 
the king, unlcfi the intention be Aewn by" 
fome open or dvert aft. . This toofc and am- 
biguous exprdBon imaginft . which is a bare 
aft of the mind, laid ^recy PQC at the mer-< 
cy of malicious conftruftion -, and could not 
but be fttteptjed with inconvenience tci die 
king himfelf, as it was to HeB. Vllf, whofe 
phyfioiaiiij^ it is faid, v%re..ag^ to declare 
him in dai^er, left they (b^uld incur ths 
penaUy of Xr^^ipn. .,,;i ,.. j .. , 
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But the Laws with refpeft to Treafon, 
v/dre uncommonly fevere in this reign.—- 
By 33 Ben. VIIL If a man, non compos men' 
tiSf commit High Trcafon, and after accu- 
fation, tfr. become mad, he might be tried 
ia his abfencei and fuflfer deaA as if he were 
of perfeft memory. And by the fame Stat. 
If a man attainted of Treafbn become mad, 
he was executed tiotwithftanding. 

By the i Edw. VI. chap. 12. To endea- 
vour to depofe the king, or to affirm, that 
heisanUfurper, Tyrant, &c. was declared 
Treafbn! 

But thefe a<Sts were repealed by' the ill 
Mar. Scff. chap. i. By which it was enaft- 
ed, that no a£t, deed^ or offence (hall b« 
deemed or adjudged Treafon, but fuch as' 
aTe 'declared and exprefled to be fo by the* 
25 Edw. III. 

The ift Mar. likewife takes away the 
power of' the king, and parliarpent, to ad- 
judge any thing elfe to be Treafon than what 
is declared to be fuch by the 25th Edw. IIJ. 

Never* 
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KevenhcIcA* the ift Mtr. hw beta in 
fome meaCure repealed, and many offoacet 
have been declared TreaTon by fubfequeat 
Sututeg, which were not To before, aa hat 
been (hewn above. Upwards of twenty of* 
fence! have* fince that time, been declared 
Treafon. which w«-e not fi> by the Stat. 
.^tfw. UI. and, in truth, the gr^ateft purt of 
thefe ofTeacff reqiure a fwod anduntiatural 
conftniftion to bring them under the crime 
of Treafon. 

So likemfe do many of tho offaxeet mada 
Treafon by 25 Edvi. ill. aa before obfervedt 
particularly diat reladng to the coin » and 
it does not appear diat cwmterfintiiig the 
c(Hn was Trttfoa at Ae Coninraa tliv% 
though by the preamble to. the StatuM «f 
Edw. III. all the o^oes therdn fpfit^wli 
are declared to have bc«0 trqafoniible vt tbft 
Common Law. 

We read in Mabn^ryt that, by a Lawof 

Hen. I. fitlfifiers of money were adjudg^ 

' 'ofe their right bands, in the words of dfo 

V, planum p&dtre. ffowdem tells u% that 

li^ii^ of money was punilhed with the 

loIJi 
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}g(k of ?ye$ and gemtals* 9ut Qemtifinfis^ 
And the MQnk whQ m»<ie the connawtiQa 
pf FbntiWtsJi.lVvfVfi^^ agpec with Mahnf- 
bwryh^ tl^ttheoQendertlg^ their right haock) 
adding, however, that they lik^wife incur** 
red the lofs of genitab; that he, zsScUen 
ob^rves, who was guilty of fiuih « wicked 
^ti;i^ QlouU hftv^ oo hope l^ft hiqi of pof^ 
t^ity« ' . 

« 

From hence we may conclude^ that in 
thofe timea it was not treafonable; and in 
farther fupport of this conclufion we may 
add, that Fkta does not rank the counter<- 
£Mrit)g die Se^ or the Ooin^ amoftg the 
criffu'na lafie majeftatiif but among the cri-^ 

We do not find, that, by the LawDofaoy 
aoticiit kingdom, dm ofiieaco was adjudged 
treafimiible ^ though, it muft be owned, that 
it was puxkifhed capitaBy in Mgypi\ and like** 
wtie by die Mknian Laws^ all counter-* 
fetters, debafers, and diminiOieri of the cur- 
x^t CcHn^ were doomed to bfe their lives. 



But 
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But in Et^lani^ clergy wasr fbimerly dc* 
nied only in ftich Treafons as were iiiime* 
diately agaihft the king's perfbn ; and there- 
fore clergy was allowed in cafe of counter^' 
fdting the Great ScaL 

Having made thefe obfervations on the 
judgment in High Treafon, it remains to 
confider the forfeiture in High Treafon^ im« 
plied by that judgnient» 

SECT. \^II. 

Of Forfeiture m Higb.7!reajQn^ 

IN the judgment in cafe of High Trea-.- 
fon, it is implied^ x. That the delin- 
quent (hall forfeit to the king all his lands, 
tenements and hereditaments ^ in* fee iinq)Ie . 
OV fee tail (or' for. li&» as to/ the profits, 
during the offender's life) ^ich he had at 
the time of the Trdafon committed, or af- 
terwards, a. That his wife. (hall lofc her. 
dower, not her jointure. 3.. That his. 
blood ihall be corrupted, by becoming bafe 

as 
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as to his birth, and that his children (hall 
not inherit to him or any of his anceftors. 
4. That all his goods and chattels (hall be 
forfeited from the time of convidtion. 



SECT. VIII. 



RefleBions on Forfeiture in High 

Treafon. 

HOWEVER thefe grievous Forfei- 
tures . appear to be repugnant to the 
principles of moral juftice^ and equity, as 
they involve the innocent in the fcvere 
fate of the guilty ; yet they have beenjuf- 
tified on the footing of policy, as the moll 
efFeftual means of reftraining delinquents 
from difturbing the peace, or prejudicing 
the interefts of fociety. 

It is true, indeed, that many of daring 
and defperate minds, who are totally re- 
gardlefs of their own fafety and welfare, 
when under the influence of any violent 

Z ^ palTion, 
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paflion, have^ neverthdefs, a tender confide- 
ration for their family, which may check 
their impetuolity, and deter them from cri- 
minal and traiterous enterprizes. 

But the number of thefe is fmalJ. Few, 
very few, weigh future confiderations in a 
juft balance; the far greater part are go- 
verned by the hope of gratifying fome ruling 
paflion, or the profpeA of fecuring fome 
immediate advantage. 

Many .of thofe, who do not aft from a 
principle of party-zeal, are pften betrayed by 
the vain expeftation of benefiting them/elves 
and their families by the fruits of their de- 
linquency. 

Some engage out of mere defpair. 
Pinched, perhaps, by the remorfe of an iJl- 
fpent life, and driven to extremities by the 
terrors of confcience, they lofe all regard 
to themfejves, all attention to the welfare 
of their family, and only think of pro- 
curing immediate relief from pungent 
mifery, by burying thought in the confu- 

fion 
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fion of turbulent undertakings, and the tu- 
mult of civil, revolutions. 

To men who move under any of thefc 
impreifions, the dread of diftant forfeitures 
are inefifedual reftraints } fome, as has been 
obferved, from the wretchednefe of their 
condition, are infenfible to the care of pof- 
terity ; and others flatter themfclvcs with 
the hope of ferving their families by their 
crimes. 

However, therefore, the State may fbme* 
times draw profit from fuch grievous forfei- 
tures, it derives no fecurity from them; fince 
fo far from preventing, they rather tend 
perhaps to multiply the offence of H^h 
Treafon. 

If I msty be allowed the expreflion, they 
feem to perpetuate a kind of deaHy ftui 
againft the State. The defendants of a 
traitor, finding themfelves deprived of the 
honours and eftate to which they were born, 
without any guilt of their . own to incur the 
forfeiture, naturally contract an antipathy 

Z 2 againft 
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againft the government; which, as they 
imagine, has treated them with injuftice and 
oppreflion. 

It is in vain to oppofe the arguments of 
policy, againft the feelings of Nature. We 
fhall never perfuade the innocent Ton, that 
the good of focicty requires him to fuflfer 
for the crime of a guilty father. 

However willingly we may accede to this 
propofition, when we ourfelves are not af- 
fedted by the conceffion, yet when we be- 
come the victims of this political axiom, we 
inftantly revolt againft the principle. 

■ 

If we may judge from efFcdts, wc may 
fafely conclude, that fuch rigorous provifi- 
ons do not anfwer the end of their infti- 
tution. Notwithftanding the feverity of our 
Laws in cafes of High Treafon, yet where 
have been more frequent rebellions, than in 
this kingdom ? 

Rebellion feems to be the growth of 
our ifle; and the rigour of the Law, in- 

ftead 
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(lead of extirpating, rather feems to give it 
firmer root, The defcendants of the de- 
ceafed adopt the traiterous principles of their 
anceftors ; and by refledting on his mifera- 
ble ftate, (the remembrance of which is 
continually revived by their own oppreffion, 
which, as they conceive, was unmerited) 
they are inceflantly excited to revenge. 

In truth, however, it does not feem only 
impolitic to involve children in the &te of 
an offending anceftor, by the confequences 
of fuch forfeitures, but it may be farther 
urged, that it is, in fome meafure, unjuft : 
for if the right of fucceffion to patrimonial 
eftates is a right of Nature, then no Law 
whatever can, or at leaft ought, to ^bridge 
that right. 

Having therefore faid thus much of the 
Laws refpe<fting High Treafon, I proceed 
to the next offence adjudged capital, which 
is Petty Treafon. 



Z 3 CHAP. 
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CHAP. II. 

S E C T. I. 

0/ Petty Treafon. 

PETTY Treafon is an offence defcri^e 
bed by the Statute of 25 Edw^ HI, 
chap. 3. and is c(Hnmitted when a Cervant 
kiHeth his mafter, when a wife kiUeth her 
hufband, or when a fecular or religious (lay-r 
eth his prelate, to \vhoni he oweth ^th and 
obedience. 



SECT. II. 

Reflexions on Petty Treafon, 

IT is here obferyable, that notwithftand^ 
ing the breach of obedience, due to the 
fuperior flain, coiiftitutes the eflencc of this 
' crinie, yet if a child kill his father or mo- 
ther, 
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ther, he is not, within the Statute ; unlefs 
the child ferved the father or mother for 
wages, &?r. in which cafe, he (hall be in- 
dicted by the name of a fcrvant. 

This is abfolutely reverfing the degrees 
of criminality,, for certainly the obedience 
due from a fervant to a niafter, falls infi- 
nitely ihort of that due from a child to -a 
parent. If therefore the violation of obe- 
dience is the circumftance which makes the 
offence treafonable, parricide is certainly *e 
moft aggravated fpecies of Petty Treafon. 

Among the Rmans, it was provided, by 
the Lex Pompeia, that parricides (hould be 
fown in a fack with a dog, a cock, a viper, . 
and an ape, and thrown into the fea, to pe- 
rifh by the moft cruel of all tortures. 

By the laws of I^ypt, parricides were 
put to the moft cruel deaths ; firft their 
limbs were mangled, and their flefti cut 
into fmall pieces with (harp reeds; after- 
wards they were laid on thorns and burnt 
alive. Parents, on the contrary, who 

Z 4 V ~ ^'"^*^ 
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killed their children, were not adjudged to 
die, but were obliged to embrace their dead 
bodies for three days and three nights toge- 
ther; a guard being fet over them to fee 
|hat they punftually obeyed the law. 

By the criminal laws of the Jev^Sj it was 
(death for children to curfe or ftrike their 
parents ; nay, if they only continued in a 
ftubborn difobedience to their commands, 
parents had a right to infiidt any puniihment 
on them except death ; and if the puniftir 
ment they inflid^ed proved ineffeaual, they 
might then bring them and accufe them be- 
fore the judges; who, upon full proof^ were 
obliged to condemn them to (i^ath without 
mercy or del^y. 

By the laws of Cbina^ difobedience to 

parents was ranked in the next degree o( 

criminality to Rebellion and Treafon, jpd 

^ was puniflied with the fame, if not greater^ 

feverity. 

By the laws of Scoilani^ it is death for 
a child to curfe his father and mother, if 
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the offender is pad fixtecn -, if he Is under 
fixteen, and above pupilarity, it is puniflied 
at difcretion. If he kills father or mother, 
good-fire or good-dame, he is to fufler 
death, and his pofterity in Unea re^a slk 
incajpable of fucceeding to the perfon killed, 
but the fucceffion deyolves upon the next 
collateral or neareft of blood. 

But, among us, the crime of parricide is 
placed in the feme degree of delinquency 
with that of common murder ^ at the fame 
time that offences, far lefs heinous, either 
morally or politically ponfidered, are punifli- 
ed as Petty Treafon, 

This ftrange and unnatural inequality is 
by no means calculated to infpire that filial 
awe and reverence towards our parents 
which the divine law enjoins, and which all 
}ii|rpan laws whatever ought to inculcate. 



SECT. 
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SECT. in. 
Of the Judgment in Petty Treajhn. 

THE Judgment in Petty Treafbn is 
the fame as in capital febnies, with 
this diftindlion only, that a jnan is to be 
drawn on a hurdle (inftead of a cart) and 
hanged ; "and a woman is to be drawn on a 
hurdle, and burnt, inftead of being hanged, 
as in cafes of felony. 

This Judgment for women, who killed 
their hufbands, is of very antient date. It 
prevailed among the Gauh^ and likewife 
among the Britons before the defcent of 
JaJius Cafar^ and was in ufe at his kindmg, 
as we may learn frc»n his Commentaries^ 
De nwrte mariti^ fi compertum eft uxortm^ &c. 
ignfBritanni interficiuntn 

It was in ufe alfo in BraHon's time, as 

appears, lib. iii. fol. 105. Igne concreman" 

tur^ qui Jalutem dominorum fuorum infidia-- 

Virita, 

Wc 
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"We find, however, from the foregoing 
Judgment, that whatever diftinftioji our 
law has made, as to the nature of the crimes 
between this crime and felony, there is ve- 
ry Jittle difference as to the punilhracnt. 
But no objeftion feems to lie againft the 
Judgment. 

s]E.cr. jv. 

Of Forfeiture in Petty Treafon. 

TH E Forfeiture in Petty Treafon and 
Felony is the fame as in High Trea- 
fon, as to lands and tenements upon atunn- 
4er^ and as to goods and chattels upon coh-* 
n^ion : Except that upon attainder in Petit 
Treafon or Felony^ lands and tenements en-e 
tailed are forfeited only during the life of 
the tenant in tail : The inheritance goes to 
the iflue. 



y 



It is likewife obfervable, that, upon at 
tainder of Petty Treafon, the wife is no 
dowablc, but upon attainder of felony (he \\ 

fjowable, 

SECT 
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S E G T. V. 

Ohfervations on the foregoing Sec- 
tion. 

WHAT has been faid above with re- 
fpeft to forfeitures in High Trea- 
fon may be applied to forfeitures in Petit 
Trealbn \ they feem to be equally impolitic 
and fevere. It muft be obferved never- 
thelefs, that the difference of the forfei- 
ture with refpeft to entailed lands upon 
attainder^ is very material; and it (eems 
difficult to conceive, why the fame diflinc- 
tion fhould not hold with refpedl to lands 
in fee. 



CHAP. 
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CHAP. III. 



Of Felonies, 

BEFORE we proceed to treat of Felo- 
nies, it may not be improper previ- 
oiidy to take notice of the impropriety of 
confounding aimes of a very different fpc- 
cies under one general head of Felony, 
which is both contrary to the nature of 
things, and the true meaning of the word. 

Lord Cnh inclines to think, that Felony 
is derived from the Latin, fel; and he de- 
fines it thus : Ex vi lermini J^nificat quodlibet 
capitale crimen felleo animo perpetratum ; and 
it was antiently, he adds, of fuch extent, as 
to iaclude bigb treafon. 

This, however, with the uimoft deference 

to fuch refpeftable authority, feems to be 

no very fatisfadory definition of Felony, 

which does not only fignify quedlibet capi-. 

tale 
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tde crimen^ but comprizes many crimes whicb 
are not capital, nor yet can be (aid to be 
perpetrated felleo animo ; fuch as cbance^md- 
Jey^ fc defendendoy petty larceny^ &c. whici 
are deemed Felonies in law,^ but are neither 

capital, nor committed felko animo. 

« 

Nay, there are capital ofFences which 
cannot be faid to be done ffUeo animo \ 
grand larceny, for inftance, or the /lealing 
of goods above the value of twelve pence, 
cannot be faid to be done with a bittemeis 
of heart, which feems to ihiply a malicious 
difpofition in the 1)fFcnder towards the per- 
fon of the injured ; whereas this offence 
may be, and is frequently, committed where 
the perfon of the injured is utterly unknown 
to the delinquent : and, indeed, in all cafes 
of grand larceny, the fraudulent intention 
cannot be prefumed to be accompanied with 
what is ufually underftood by the words //?/- 
leo animo^ which exprefs a bittcrnefs of dif- 
pofition. 

The learned Spelman's diftindtion feems 
rather more fatisfadory. He fuppofes it to 

come 
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:ome from the Saxon word feal^ which fig* 
aified a reward or eftate ; and the German 
word /(?», which, .in Englifa^ means price. 
Felony being formerly punilhed with the 
price or lofs of eftate ; many, indeed moft 
Felonies, before the time of Hen: L were 
punifhed by peci^iiary fines, and he was the 
firft who ordered felons to be hanged^ about 
the year iio8. 

But whatever may be the etymology of 
the word, it feems highly improper to con- 
found crimes ot diftindt fpecics under one 
genus. This tends to confound our ideas 
of delinquency, and eftablifti a technical di- 
vifion of offences, which is inconfiftent with 
propriety of language, as well as repugnant 
to natural reafon, with which all laws fliould 
coincide. 

We muft be content, however, to take 
the matter as it ftands, and therefore let us 
return to the confideration of Felonies ; of 
which the firft divifion relates to public of- 
fences. 



SECT. 
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SECT. II. 

Of Public Felonies. 

AS it is not propofed to make a techni- 
cal analyfis of criminal offences, but 
only to take fuch a general view of the fub- 
jeft as may tend to illuftrate the principles 
intended to be eftabliflied ; I (hall therefore 
pafs (lightly over Public Felonies, and 
content myfelf ^ith a bare enumeration of 
them. 

They relate, i. To coin. 2. To felonies 
againft the king and his counfellors, 6?r. 3. 
To Felonies of foldiers and mariners. 4. 
To Felony, by embezzling the king's armour. 
5. To Felonies relating to popi(h priefts. 6. 
To Felonies by rioters. And, 7. To Felo- 
nies by breach of prifon, efcape, and refcues, 
and to the revenue and trade. 

Of thefe it will be fufficient to obferve, 
that moft of them are ofFences merely poli- 
tical, and that none of them, for reafons 

already 
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already aiE^ed, ought eidier in juftic? or 
policy to be conficfer^ as bfifences which 
(hould be puni(hed wit4) dea&. 

y 

s i^iJ; ¥. lih: 

Of Private retonies. \ i 

PRIVATE Fdonies nMiy beconinnftCd* 
iJ f^TsSt the Ufe. a. The ' foody-: 
3. T^lui goods: -0t^ 4. Tbe.faftbitiEdon «f 
the (bl^oft;: . ' i 



private Felonies againfl: the life of a fub- 

jed' may 6fe cdrrtimtissdl by S^bVicfg hikj 

r. ify muiidlet/'' 2. %• tiw^^ ^L 

B]^chifecfe%^ey. - 4. By i«(icffit^. 
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CHAP. IV. 

SECT. L 

Of Murder. 

1. ^KlfL URDER may be comimtted upoii 
XVX one*s-felf, or upoh anodiq'. 

. Murder majr be coimhitted updii'dDeV 
felfy when one comfos mentis kilM Iiimfelf 
with delibemtion and dittA purpofe ; in 
which cafe^ the. felf-murderer is xiMMifib 
de/f. 

^. . . ' 

. If one malidoufly attempting to krii ;i^- 
other, and in purfuance of fuch attempt 
unwillingly kim btmfelf, he is /elo de fe^ 
as when one haftening to kill another, Ms 
upon his weapon, which he held up in his 
own defence •, though fome incline to think 
that he is noitfehdc fe^ unlefs he dies by his 
own weapon, and that otherwife it is ftr in- 
fortunium. 

But death mull enfuc ^'ithin a year and 
a day, 

SECT 
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SECT. II. 

KefleSions on the foregoing SeBion, 

THE good of foctety requires, no 
doubt, that thts crime (hould be pu- 
oifhed \ii as exemplary a manner, as the na* 
ture ctf it will admit ;. and perhaps the igno- 
minious method of burying/uch felons is as 
efficacious as any which can be devifed. 

Thp method, however, generally ufed, of 
driving a ftake through their bodies, is a 
praftice, as it is fajd, which hath no coun- 
tenance from the corbner/s warrant'. 

The Athenian law,- which ordained, tliat 
they who were felos de fe (hould have the 
hand cut off Which did the murder, and that 
it (hould be buried in a place feparate from 
the body, does not feem to be fo fuitable 
and efFeftual as our own. 

ft 

The forfeiture, however, in this fpecics 

of offence, is attended with a cruelty and 

injuftice to individuals, without tending to 

any public benefit. 

Aa2 . SECT. 
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SECT. IH. 

• • • * • 

Of Forfeiture in Felo dc fe. 

/I; FirA de fc forfeits all his goods and 
jlJL dattds^ real and pcdbnal, which he 
hadi in his own right , and all fuch chactds 
real) as he hath jointly with hk wi^ or in 
her right* He likewife ferfeita bonds or 
things in adtion belonging folely to himfdfy 
and all intire chattels in pofTellion. 

By the laws of ^ra/Zun^likewirey the move* 
ables (or perfonal eftate) of a/r/o dtfizi^ 
confifcated. 

As to lands of inheritance^ he does not 
forfeit them, not being attainted in his life- 
time 
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SECT. IV. 

RefleBions on Forfeiture in Fclo 

de fe. 

TO what end, in a crime of this nature, 
can fuch forfeitures avail ? What ad* 
vantage can the public derive from this fe- 
verity, which falls on the innocent ? Is it not 
enough for a wife and children to lofe a huf- 
band and a father, by a death attended with 
fuch (hocking circumttances, without fuf- 
fe'ring for his guilt, ^nd being reduced to 
beggaiy by ^he feritencc of the law ? ' • 

Is it to be ftippofed, that a man weary of 
his beings will be deterred from felf murder 
by the confideratibn of fuch forfeiture ? Will 
it not rather induce him to devife means 
for concealing the real Caufe of his death, 
and make that feem accident which is in h^ 
dcfign;. 

f 

If w^ coofult th^ f<^ing3 of h^man na- 
ture, w< Oiall find rea^n to conclude that no 
motive whatever can engage the wretched, 

ifia 3 • wbp 
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who arc tired of their lives, ta cxift for the 
lake of otiiers. 

To thofe who are reduced to that deplo- 
rable ftate, wife and children, however deaf^ 
are painful objects. Every thing around 
them aggravates their infelicity, and every 
blefling Ibfes; its relilh; 



CHAP. V. 



SECT. I. 



Of the Murder. of another. 



•\ 



THIS kind of Murder confifts in the 
unlawfully killing anothert vfith ma* 
lice fore-thought. As to the nice drcum- 
fiances and diftin£tions attending this crime, 
they ^re foireign to the propofed dcfigry 
of this eflay . There are niany niceties re^ 
fpedting the prefumptions implying noalice, 
and n^any other points, for which we re- 
fer the curious to Oki^ Hale^ HamlAnSy (^c. 
and proceed tp the judgment in cafe of 
Murder. 

SECT. 



i 
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SECT. IL 



Of Judgment in Murder, 

BY our Law, the Judgment in cafe of 
Murdo:, and of all capital felonies^ is, 
that the cnmioal fh^U be hatred until he be 
dead. 



SECT. in. 



Of the Laws of other Countries^ 
Ancient and Modern^ in cafe of 
Murder. 



Y the Laws of moft civiUzed nations, 
both antient and modern* Murder has 

4 ^ \ 



B 

been Juitly punifhed with death. 



By the Egypian Laws, he who wilfully 
Killed liny perfon, whether Freeman or 
Slave^ was condemned to die. The Law^ 

A a 4 of 
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of Egyptj however^ went farther in pro- 
viding for the fccurity of the fubjeft's life, 
than any other we iead of: For he who 
ikw another killed, or violently afiaulted on 
the higiiYcay,. ipi dW. not wJcamur to 
tefcue him, if he could, was punifhed with 
death. If it aj^pe^e^ thaf he wius unaUe t^ 
0ve afliftancc^ he ^fas neverthel^ ^V^^t 
to diUcoYcf andF^^^W^ t|w i^enderf ?ic- 

cording to Law ; which, if he n^leded, he 
was doomed to receive a certain number of 
ftripes, and was kept without food for three 
days. A . . »' 

/If ^' jb^h^^ ^^r M^dqrfff ^ 

Houiebre^lcers were taed before the 4^eO'' 
pagiteSf and piiniflied with death, Their 
counfel was not allowed even to make a 
preliminary apology, to (peak ^nj thing 
foreign to the caufe, or to "urge any moti^ej 
to excite compaffion, 

, * • * • • • • 

Neverthelcfe, fo great was the lenity of 
their laws, even with jiefpeft to this nwft 
heinous crime, that the • priforier was per- 
mitted to' make his defence in Wo ora^ons; 
^ delivered 
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ddivered by himreif, or, in letter times, l^y 
his counfel ; and if, after the firft of^ion, 
he was cUffident of the event of 'the caufe^ 
he was allQW€4 to fecure lumfelf by flight, 
and go into voluntary baoilfament ; and ii 
be avs^il^ himfelf of this privilege, hiseftatp 
was confifc^ted ai^d expofcd to faleby t^ 

By the Rm^ L|aw« likewife Murder ^^ 
puniih^ with death. 

It is obfervable, however, that in the in- 
fancy of the Roman commonwealth, we do 
QQt ^nd that Mvirder was, by Law, ctfHtally 
puniflied. Indeed, in the infancy of moft 
States, efpecially in thofe formed for, or at* 
tempting conquefts. Murder is feldoQi dif- 
|ingui(bed as a capital crime. 

A &vage behaviour, and unrelenting fero* 
dty, is the chief virtue of fuch military 
adventurers. Every man is taught to de- 
pend on his own prowefs, for the fecurity 
of his perfon and property. Upon any 
violation of his rights, he t^ l^ft to P'ofe- 

cute* 



u 
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cute private revenge, to the uttnoft extent of 
his power. 

The Law^ therefcxv, at fuch uncivilized 
periods, ukes no cognizance of offences 
done to individuals. To wrell private re- 
veille, the darling privilege of unpolifhed 
minda, from the lunds of the injured party, 
would then havp been deemed a fpecies of 
injuftice. Among men who live by blood 
juid rapine, there is in fuch cafes no room 
fof tlic iitterpditioq of the ma^iltr^te. 

It was not till the manners of mankind 
were foftened by titt arts of peace, and that 
the obligations to induftry taught drana 
more cbfe and intimate conne^on with 
each other, that they became fenlible of fur- 
rendering the right of private revenge. 

Tlus is the reafon why Murder was ^ot 
capita) among the barbarous nations tH»t 
overran the weftem empire. . Held toge- 
ther by no other ties than that of partner- 
Aio in rapine, they were ftrangers to die 
e rcBned focial connections. Evoy 
man 



CRIMINAL LAW. 349 

mtian meafuredlhe equity of his claims by 
the power he had to purfue it ; and, when 
injured, every man was his own avenger. 
His refentment al6ne dilated the propor* 
tion of punifhment ; and if^ on Uie flighteft* 
Of without any provocation, he conunitted 
Murder, a pecuniary compofition atoned 
for phe dSenceL 



SECT- IV. 

^be fame SuhjeB continued. 

ir> Y the Jewijb Law, Murder was not 
jL^ only punifliable by death, but aven- 
gers were appointed to punifh the Murderer 
wherever they found hinfi; and they fuf- 
fered the criminal to be torn from the moft 
venerable fanftuaries to undergo punifh- 
ment ; exprefsly forbidding both the aven- 
gers and the judges to make any compo- 
fition, or accept of any r^compenfe for the 
crime. 

The 



1 
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THe ^^s had li^wilir a^Qoiher bftitu- 
tjofl, ?»:tferpely proper at thjit time, to 
JDfpiW the people witK an extraordkiary 
hpnror ^gfkiVifk ml^l M^der ; which was 
(b(e expiation of an upcertain Mvifder; by 
wUch the , EkieFB c^ tbe ne^ct cky to the 
periiQii Aatii^ were to ojSer an heifer hy 
way of atonement, to cleanfe the )apd ^om 
blood. 

By the FerJ^ Lfw, lyl^dcrcrs, more 
particularly poifoners, were prelTed to deat}] 
bctwccp.tVt^ftQn^. ;\ , . 

By the Laws of C&/»<i, Murder 15 pu- 
xiifhed with death, according to flie natwt 
of it If a man kills his adveffary in a 
duel, he i^ ftrangled, which is reckoned 
the leller puriifhmeht ; if by affaffination. 
or with any aggravatitjg ctr^umftanges, he 
is beheaded, which is deemed more difbo* 
nourable, ' ' . ] 

The Laws of Scotland^ with refpeA to 
Murder, are fcnnewhat analogous to our* 

own, 
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owil) vbeing patii^ed;. % debthf and-'cbflifiP- 
cation ^ mdvmttes/ 

But th6it U 'a !f]6ectee oP Mir^tf ufi- 
known to our Laws, which,- by. tfeofe 6f 
Scotland^ is punilhed as a treafonabk of- 
fence^ vvhicli- is Murder " //pc?« * /rir^-^ tlittt- is, 
whdre the' party miirdered put' Kirhfeff un- 
der the tfuft or <:cwifidehce of the flayer; 
ia wlii^heafe the- crime is pufiS(h«d' ak 
'Tr'e&fon; •'•'•: - I" ■ '• -• 

. ■• • • • 

J>oifdhirtg, fil««ife, by' ihc Sfk^' i:avr. ' . 
iff declar^: to^ b» puni(ha&le as the d-fme of 
Treafon, 

Irhtt'crlme^ of :polfottin^ was formerly Co 
ocfipiisiii this Itirtgctom^ that by* aft of 
pafiiartient o^Han: Vlll/it was madeTHigh' 
Trcafon, and punilhed by a more grievous 
and jipgering de&th than the Comipon JLaw 
ordained, viz. That the pfEcndcr (hpuld be , 
boil^ to death in hot water. Upon vfhich. : 
Statute, M^r^ar^/.ZJ^vjf, a younp^ .^woroaq^. ,. 
was attainted of High Treafon, for Doifon- 
ing her miftrcfs; and fome others were 

boiled 
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boiled to death in Smthfield on the 17th x>f 
Marcby in the fame year. But this a<5t vrzs 
tooXevere to live long, and therefore was 
repealed by 1 Eiw, YI. chap, i z, and ift 
.,A£fr. chap. i. 

It is worthy of obfeiyation, that, by the^ 
antient Law of Scotland^ the king could not 
pardon for Murder^^ unleft the oSenders^reed 
to aiiith the party^ which affithment being 
in the nature of a connpofition, was modified 
by the council; and when the Murderer was 
taken red bandy that is, aj^rehended in the 
afty the (heriflT was to try and execute with- 
in three funs. 

With regard to our Laws, the crime of 
Murder, in the old feudal times, was atoned * 
for, as has been pbferved, by compofi- 
tion. 

The Saxons puniflied Murder only with 
a fine, according to the old rule, luituf 
bamicidsum certo armentorum &f pecorum 
numero: and what was ftill worfe, they 
countenanced thiat, which, ^ in after ages 

was 
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I 

was called deadly feud\ and fo under colour 
of punifhing Murder by revenge, they zA^tA 
blood to blo^d, 

» 

But as times grew more civilized,, and as 
Religion gained ground, the nature of this 
crime wa^ better underftood^ which brought 
on the Law of Appeals, and fo private re- 
venge came under the power of the Law, 
which punilhed death with death. The 
good king Alfred! % zeal againft Murder 
firft caufed it to be capitally punilh- 
ed. 

Our rude forefathers, however, as Well 
as we, diftrnguilhed the difiefent degrees of 
bloodfhed, and maide a difference' in the pu- ^ 
nilhmetit. ; Otie kind they ' confidered as 
fpringing tVom fudden paffion ; another from 
forethought ahd purpofe; which ^tHey called 
Ahtre Murder, or Murder by foreplbt or 
treachery ; and tliis was^ made nMo preiio 
emendahi\e\ 



9 



Yet towards the time of Ihe panes^ de- 
votion grew fo high, that a Gmdluary cpuld^ 



make 
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make any bloodflied expiable, if not ac- 
ceptablcy under the golden colour of re- 
compenfe made to the king, to the lord of 
the party flain^ and ip the friends of the 
party^ for the lofs of a fubjeft, a tenant, 
Md a friend; accorcSng to the cuftom of 
their forefathers, as defcxibed by Taci^ 
tUSf recipitque fatisfaSiionem univerfa do- 
thus. 

Their Laws, in this refpeff, underwent 
many changes, too tedious to recite. 

• In former days. Murder figniHed only 
the private killing of a man, as appears jby 
the Laws of Hen. I. And it was not Mur- 
der, fome fay, except the party flsun was an. 
EngUJbnuLn and no foreigner; though by 
the Statute i^Edyo, III* c^iap. 4. the kill- 
ing of any Engl/jiman^ pr foreigner, liv- 
ing under the king's protedlion, through ^ 
malice prepenfe, and whether committed 
openly or fecretly, is Murder : And with- 
out doubt the » makers of the- Statute of 
23 Hen. VlII. which excludes 'all wilful 

Murder from the l?cnefit of Clergy, in- 
tended 
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t^d^to include I opeo as* well as private 
Homicide within the; w6rd Murder. 



' i 



,t 



SECT. v. 



KefleBions on the Judgment in cafe 
' \of Murder, 



t 

i 



IN Cdfe of Murder, indeed^ it is bottijuib , 
and res^ftmable to doom the criminiil to 
fleath; bec^ufe^ by his crime, he has put it 
put of his pow^r tamafcc any kind of com- 
peniatiGp tothe party flain. 

Th^ bare ex^ution of the criminal^ 
tofwever, does not. jfufficiwtly fatisfy the 
^iips of jirflic^r Juftice requires not only 
tiiat* ppmQjtment be inflicted on the of- 
""f^der, but diat all poffible reparation be 
made to the furviving friends and relations, 
whp are injured by the dtath of the party 
flain. 

This therefor©.*? one of thofe crimes in 

which ' forfeiture ; yis^ j uftifiable. It may, 

.-, " ' - Bb and 
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and docs often happen, *tt *. h^He^^ 
mily derived its whole fopport from tli«f«r-> 
ty lUtn} tnd it is realbnable, where the 
Murderer is a mtn of popcity, that diejr 
fhould he intitled to recompoife out of it. 

In the m6ft-tiute'ti.i4ie4, <heih)iifyd6he 
to die friends- md >^tion5 of the pony 
(lain, has always been con&dered in die 
punifhment of the o&Qdier« SnU^, in 
bis argument (tf PkdtiFs caf(t» to^ them 
what eSt£X the confideratioa of bk>e4'Md 
kindred had in our Law, affiitOBy that 
when, in an appeal of MurdCr, i^ tffpetboC 
was found guilty, die old cuflom was, that 
all die blood of the party murd^fet^ lijcd 
to draw the Murderer by a ImgTc^lo hii 
execution; whidi u&ge be fuppoftt Ed 
b« founded on the af!e£Uon which ' they 
were all preTumed to bear toWarA tfat-|Kr^ 
flKn. 

But our Law r^rds Murder as a cite* 

committed to the prejudice of die State, 

takes no notice of the int«cft of the 

^^^ ^^Viends and relations of ilie jparty- fIsAr, ai 
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will appear &om the confidenttion of the 
aexthead. 
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\ 

.'•■•• 

O/' Forfeiture in cafe of MurtUr, 

XTrriTH Wpea to Forfeiture in cafe 
VV of MiMer^ it is in. timtt and in aU 
oipitai fekmiec, as in Hi^ Trearon. Landl 
and tenements are forfeited upon attainder^ 
and goods and c^ttds upon conviftion; 
vriiii this difference^ diar in iidony^ entailed 
lands are forfeited only ckmng the life of te^ 
nant in tail; , and that iii felony tlie \^ife is 
dowubfe^ wlttch in Uijpi and Betit l^rciim 
iheisnot 





Bba SECT. 
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SECT. vn. 

RefleSions on Forfeiture in cafe 

of Murder. 

WE find that the Law rcfpcding For- 
feiture, pays no r^ard whateyer to 
the friends. and relations of the party ilain, 
diongh perhaps they may be beggared by 
bis death. . 

Our Law, in dns». da in many other ciles^ 
has ftarted from one extreme to the other. 
In the rude times of ignorance, as has been 
(hewn, the recomperife to the lundred of the 
party (lain, was the fole confideration ; their 
notions of policy were not fufficiently enlarg- 
ed to comprdiend the injury done to the 
State. 

In our times the ideas of public intereft 
are fo rdBned, that by making provilions 
iolely for the benefit of the State, we arc 
guilty of injuftrcc to injured individuals. 

Reafoi> 
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Reafon and equity however pronounce^ 
that the ^cmdred «f t|ie deeeafed, who are 
fuflferers by his death, ilioulci be (harers in 
the Forfeiture incurred by the delinquent- 
Neverthelefs, neither i>eaforf or juftice re- 
quires, that we utterly rum one innocent fa- 
mily to redr|elS;^otto^. v^;*^ 5 ^. t^ 

The Forfeiture therefore in thi3, and. in 
all bthtfr cafes, might be only of a VuMety 
of the delinquent's prbp^ty ^ on^fourtfi of 
vrhich moiety "flibuld be apprpjpriated to' the 
Fifk; and the remainder tb the friends and 
relations of tfie party tfaim . 



11 
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CHAP. 
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N, 



ifp C0K«9E^AT:I»iJi.S m 



c ^ A ?• n 



i < 



smcT; h 



Of Matijtiaughfer, 

XtX the killing of MijtlKr.^^fifnf;; 
lice, in a iprrfefit hejit,' on > tH^:<pc< 

miffion of » voliuifitpf. ^^ wpkwfid »^ 
widiout tny delilxnte iooSntion dF doing 
nufiduef. 

If two people meet together, »nd. in 
ftriving for the wall, one of them kills the 
other, thisisMan-flaug^terj and fo \t is, 
if^ upon a fudden occafion, they had gone 
into the fields^nd fought, and one had kill* 
ed the other ; for all this is one continued 
«ft of paffioQ^ oa the firit fudden occa* 
funii 



A > 



Nothing 



.I^Mbing haw«ver can be iofisTred firoin 
koqce: ta. vifl^ication of dueUii^i which is a 
fighiing bew«cii twp Hpof a quar^pl fp^ 
long precedenn^ tha( it may be prcTume^ 
the blood was cooled; and in cafe of 
duelling, not only the principal, wl^o 
actually kills the other, but alfo the 
feconds, are guilty of Murder, whether 
th^^lip^Vo(-9()tt ; .apd dl^ A(oq^» 4jF 4ie 
perfbn killed,' it is faid, are equally guilty 
Vyi flMli^H^i the enC6iirltg^en( wWdh 
they gave their |»!iftc$pala by joining vitk 
theoi. 

By the Scotch 'Law^ bbdi the challenger 
and challenged are punifhed with death and 
eQ<i&feci?ti6^ oftnovi^M^; ahd^challei!^ 
ger is liable to fucb ^bittaty .\|^unifliment as 
the king thinks fit. 

iq tife Lawa of: Gmums^' ai well ai 

ambng: the Savons before-mctttKAied, ' ' H' 
appesiBtthat die Snim idliftin£tion tvte made' 
between Murder and Manfliiigbtk at pn^' 
vails now ; for we find, that if a man was 
kined viritfoU^ > afjd ' fx&tiidfmHtty ' tl^n 
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the offender -was to be delivered to the km-^ 
dred of the flain ; but if, ' utx)n his trial, the 
fkCt was proved not to be wilful, then he 

WV8 refigned to the bilho|^, £^r. 

• • • » 

SECT. IL 

« • 

Of the JudgtMfit in Manjlaughter, 



I 



M cafes of Manflatighier, the crtrimial (s 
to be burnt tn the^ hand,. 



.SECT. m. 



RefleSums on Jf*dgM^f\t in Math> 
:■■■■.:. fie^ugbteri 

- • . , 

IT is obfervable, that originally the biirnr 
ing in the hand wiaB not intended as part 
q{ the Judgnient by way x& ptdiiflbmeitt, bat 
only tW the^erimtnail mtgbt lie knows oa 
theiecpnd-pffpnce... : * ..: 

At cooim^ law. a cdniina) ixl^t have 
bad his clergy ^ i^iffffn ; but when the 

ftatute 







: ibifUfi? was ifnafle j Whfeh tookf itwky the bene-^ 

jfitdf the J clergy Upon the fecond arraign- 

in€nti the liurhing in the hand became necef^ 

Jkry tb^fiftinguifh the criminal. ' ' "• 



" 1 



■ 4 



... J5.:E;C.T.' ly. 

Cy* Forfeiture tn Man/laughter^. 



WITH re^afd totheFwfdmre; ffl6re 
ma^y be iaid m ^ndifcation' ofiti -in 
caife of I^nflaughter, than in moft ^her of- 
fences ; b^caufe, in ' cafe 6f N&i^aughterv 
the^ offendii^g ^Htrty is in' being/ confeqaentty 
he lUtfeiis for his^ own offence. ^ ' -: 

' >: 1.-. {•'.'. )*■ ■ '■ . ■ ' » 

, Yiet, .evm in thwtinftance, the law per- 
haps nught admit of improyement : an ixpr 
provement too, which we may borrow from 
die..barbar«)fs .i^tjion^^ The old pradip^of 
wWxjg *WH9P>fti!:>^ way ^f "fip«/^^^<?p»^ 
^oCtipp, f«n^s to.be panicwlarly .5;ppii9^blQ 
;a i^is .fpecies fti offftpcc. 



» « « *< 



. t: fj'.' 



.1. .'» 
The killing of another, though without 

^fialice, is an injury doqe to the kindred of 

the 



^^ 



^^ 



^/ 



aft, as not b<;i«g,!*)f* vHthtl drffev^lPift^ 
tention of doing mifchtef^ yet the .good of 
fociety requires that fuch exceiTes of paflion 
Ihould be reftr^tiied,^ and^hlt m^ (hould 
be puniflied for afluining a ri^ht of private 

H9 puniilitaeHt ii^ms toi^-itnirC P^tP^' 
ly a^i^iodio ofiiteciBfi tffMt kinA» thaif ^ 

toficipre^ th»t'*hr^&)iirth? of >lhe^.fer^-r 
tuift kjthiaiafciBidtfldk liie^;9|i|ili^it(^tfhe i»(^ 
of the kindred oSihi^fSmt fl^n^; bf : !l»%3f o£ 
compofition, and the remainder to the pub- 
Kctfeafuiry V anif forf^ttoek ih fSdriler^mes 
alwiys w^fe divided:''/ "^ ' "^*'^ ^ 

• . . . ..i. I -^ . * . » ' ^ J , • / •'O4VJ 

Hiviti^i feld; thtis nitititf ^df K&rder 'ani^ 
Mstnflaitghtei', ^hicfi 'ate'' j)to]|^ 
voluntaiff boMici^Sj tfie iMtlufUalrybomicii^s} 
fuch as thofe by chance-medtlfe^ and nccelfityv 
come next under confideration. 
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CHAP. 
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CHAP. VJJL 

S E C T. if. 

Of C&attce^medkj^ 

^.J^'^HHahce-m^dley, is when a inan.i« 
\^ doing a laWfiil aft without intent of 
hurt to anoth^r^' and.^be d^atfa gf fome per-t^ 
fon doth by chance en(vie« . 

SECT ii. 

• * * * 

OftbeyudgmettttHCbance''medkj^, 

OR this offiiitcei ^e oi^ender luis his 
pardon of courfb. ' 



S P C T; m. 



F 



Offtirfeltwre in Qbat^ce-mii^^ 

• • • . 

rx^ H E rigour and mjuftice of the for- 
^f : Sfiture ipc this cafe is very^Qbf<$rva^e, 

4»:tbe 9|rc^M^;4sunattC4dj64 witft thekai}: 
I . degree 



( 
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d^jree of blame in the offending party. 
Where, indeed, thei[Q ar^ any circumftaoces 
of careleflheftj'it is'proiter rfiit the offender 
ftiould be panifbed. , 

For inft^nc^ if a worl^ijUR ^ings riiblnfh 
from off a houfe, and gives wamiag to aU 
perfons to ftaod out of the wayt yet i£,he 
kills a perfon underneath^ he ought toTuSer, 
becaufe there, was a degree of negligence 
in not making himf*e!f .certain that there 
>ras no one within tHe reach of danget, and 
it is but Juft thft e^^ry,n^,fhould be pu- 
nilhed for the' omfequences of his negli- 

In t^G c^Te jdiere&re, it ia r^sUbnaUc jiiti 
he fhould incur a forfeiture; three-four^ 
of which, however, as in the former in- 
flances, fliould be appropriitted to the kio- 
drfd of the deccafed, and the remainder to 
the ftatc; for the. kindred of th^ fkin «e 
more rajared by' the 'l^is^of ' ifiar- 3ado'n, 
than the fUte is by the lofs of a fubjed^. 

-Rot *vhepe chance-medley isiatteiidfeti wmi 

le^geiice in the party dojiig tfie irtif-' 

chief; 
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chief if as- where a man riding a horfe on the 
ftrcet, and a ftandpr-by whips the horfe, by 
w^hich means he runs over a child, or other 
peirfon, andkjlls it; in this cafe^. a^ ther^js 
no carelefln6fs in the rider, fuch phance- 
medley (hould not be punidired with forfei- 
:^e oj goo4s »fi4 ehatjek r^ . 

' • Some flight atonement, in the nature of 
a deodand, would be fuffieiefit to Ihew, that 
the ftate intcirefts itfclf in * the prefervatiott 
of thefubj^c^ ?-.-•,. ^ . 



• • t» 
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SECT. L 



Of Homicide hy Necejftty. 



.rp 



HIS Nec^flity makes Homicide ex- 
cufable or juftifiabie. / 



I. Excufable homicide is conlitiitted yj? 

defendendoj where one has no other poffible 

means of preC^rving one*s own life than by 

killing the pcrfon who reduced him to fuch 

Ncceflfity. 

U 
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ft is obfervable, diit a ihsh coidd nbc^ by 
6tir afittent Lavr^ dnw ft ^eSioiOiA iifen in bii 
Mwn JiffHee in ik ichiirch tir chiirt}i*ihM'd» or 
Ih view of the kmgfs coitfts of jui^ Wi^ 
any of the kinf^s jpalaces. 

ButiiidiAconftroaidiltfldr, iAkH^ 
(ofes the prifbitivt hw of nafiore^ bjr ^iMch 
men tre ifiredted towsids iUf^prdbrntioni 
is Ugbly unnatusal tnd sbfuid 

No pitce ttn be fo ftcred.^ i6 dfepiive i 
man of his right of felf-defence, and oUigjc 
4iimto'yiddhfinfcIf«tameftcrifI(afe. Sncb 
paffive conduct would, in &£t, make Uoi 
criminal in the hig^ieft degree; for, (hould 
he neglect to defend himfelf, he would be* 
comt ^ felo de Ji. 

The law of nature, which dtftates felf- 
prefenration, is fo powerful, that it &^- 
fedes all other laws, and an attempt td rcf- 
train it is abfurd and inefficacious. 

2. Juftifiable Homicide is cither puik^ 
tind done in the execution of public julHcc j 
or private^ in defence of one's pcrfon, 

boufe 
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tieu<<^^ goods: a»whca a "v&ittUk kllb ofte 
-#h»'' tttMttj^! to ta;*^ hflr, or- when oae 
^^Sfsinotfaitr tftMA^itg w OMtdat tum (* 
«b1»:4ilftV'ftlR'«)«d br4ti his owti h««f«. 

r 

But if the aflanlt in the houfe were In the 
day-time, not to ro)), but to faieat another, 
it would hHL \Mf\g/(ydefek^fuhi 

\^Fl^a the Special uiitter foi^id in cafe of 
juftifiabie-JHkmicide, the party is to be dif« 
mifled Withont aAJr feirfbititfe W t>ahlon pur- 

chafed. 

• •• • '*>-f* 

SEC T. n. 

V 

Of Judgment and Forfeiture mi 

Se De&ndendo. 

r 

TH£ Judgment and Forfeiture in St 
DtfmMb is the fame as in chance- 
medley, and liable to the fame exceptions. 

Indeed, it feems Uncommonly abfurd and 
unjuftt to make a man forfeit his goods and 
cfiattik-ibt acting in conformity to the firft 

law 
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law of nature which dlftates £dMe&Dce. 
The expiation, of ulicertain murder among 
the Jiws^ wa3 groqnded on reafon^ but there 
is no mfon whatever for {jich rigftur in cafes 
of felf-defence. 

G H A P. IX, 

Of pfivate Felonies againfi the 
Body of the SubJ€&, . 

PRIVATE Feloniea againft the Body 
of the Subjedt may be committed, i: 
By fodomy. * 2. By rape. 3. By forcible 
marriage or defilement of women, 4. By 
polygamy. 5. By maiherti. 

All thefe offences (polygamy excepted) 
are capital ; but perhaps in fcmie of them 
milder punilhments might' more effeftually 
prevent the perpetration of fuch fliocking 
crimen 



r • 
* 






SECT. 
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SECT. I 

• Of Sodomy. 

I. TTITITH refpeft to the firft, which is 
VV of fuch an unnatural and abomi* 
nable nature^ that it is difficult even to cre- 
dit itjs exiftence, the feverity of the puni(h« 
metit does not fe^n calculated to dimini(h 
the frequency of the offence, though by the 
laws of moft nations, antient and modern, 
it has been capitally punifhed. 

Of the laws of other nations in Sodomy. 

Among the Grecians^ the punifhment of • 
this abominable vice was fometimes difcre- 
tionary, and at other times punifhed with 
death. 

Among the Romans^ by the Scatania Lexj 
the penalty was only pecuniary, but it was 
afterwards made death. 

By the Jemijb law it was punifhed with 
death* 

C c * By 
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By the law of France the offender Aiffers 
death by burning. 

By the law of Scotland it is punifliable by 
deadi. 

» 

It does not appear, that by the common 
law of England this deteftable (in was capn 
idly puniflied. We read that in the time 
of £dw. III. a complaint was made in par^ 
liament^ that the Lombards had brought this 
(hameful fin into the realm 

Our antient authors, fays Lord Coke^ con* 
elude that it merits death, uUifHum fupphci' 
um^ though they differ in the manner of in- 
flidlingit. 

Srtton (ayi^i that fodomites and mifcreants 
(hall be burned, as they were by the judg* 
mcnt of Almighty God. 

Flefa (kith, ' PecoranUs et Sodmita in 
ierrS" vivi confodiantur -; and, with this pu- 
hilhment, the Mirrour^ agrees, fur legrid 
abomination, * And in another place, be 

faith, 
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^itli) Sodmii efi crinie de majeftie vers k rty 
cclefik. 

In antiem times, the man was hanged for 
this ofience, and the woman was drowned^ 
of which we find examples in the reign of 
Rich. I. And this explains the antient fran* 
cbifes dtfwrca et fojfa^ of the gallows and the 
pity fpr the hanging upon the one, and 
drowning, in the other. 

IRutfoJfa is taken away, and furca remains; 
and, at this time, the judgment in all cafes 
of felony is, that the perfon attainted fhall 
be hanged by the neck, until he or ihe be 
dead* 

This crime is exprefsly forUdden in holy 
writ ; cum mafcuh n$n commfcearis wtufami^ 
wOf quia dibonumtio eft. Cum (mnipeccre nm 
caibii^ nee. fnacuiabcris cum eo. MuHcr non fuc* 
cumbct jumentOy nee mi/cebisur eij fida fcelus 

eft. 



The aft 25 Hen. VIII. hath adjudged it 
felony, and hath xsktn away the benefit of 
clergy from the delinquent. 

C c z Women 



1 
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Women are within this ftatiite, and if 
they commit this crime with a beaft^ incur 
the fame punifhment ^ and the word pcrfin 
was ufed in the ad to extend it to them. 
TUs extenfion was thought more eflentially 
neceflary, as fome time before the making 
of this a£t a great lady had been guilty of 
this ab6minable beftiallty with a baboon, 
and' had conceived by it. 

SECT. II; 

ft 

Of Rape, 

2. TX r'TH regard to Rape, thfe offence 
W being capital, our tendemcfe for 
life makes the law require fuch ftiroi^ evi- 
dence of the crime, that the proof is ex- 
tremely nice and difficult, and the lav 
therefore, in fome meafure, ufe]els4 where- 
as, was it more mild, it would be more 
efficacious, and the violation of cbaftity 
would be eafier prevented. 

By the lawof jE^^/, Rapes were punifli- 
^d by cutting off the offending parts. 

By 
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I 

H^ the Athenian lews, he who raviOied a 
virgin was obliged to marry her. By one of 
Solon* s laws, he , who committed a Rape was 
fined one hundred drachms; and, by a fub-r 
fequent law, this penalty >yas doubled. 

It was a long-time before this crime was 
pUQi(hei4 capitally .by. the J^omanXz^ ; but* 
at j^qgtfa^iby the X^x Julioy the penalty of 
QOipmiuing a Rape with force was made 
death. 

In like rhanner,"^ by the Jewijb law, a 
forcible Rape was punilhed with death ; but 
if a man deflowered a virgin without force, 
he was 130 pay her father fifty fhekds of fil- 
ver> and to marry her, without having. it 
in his power xo put her. away durii^ his 
life, •..•'■,; 

iy the law of Scot land j Rape is punilh- 
able with" death, arid co'i^fifcation of move- 
ables : antiently, in this kingdom, Rapo 
watf felony, and puniflicd with death, ,e(pe- 
cially: if the party ravilhed were a virgin ;, 
unlefs fuch virgin would accept of the . of- 
fender ;for 'her. hufbandj' in which cafe (he 

C c 3 might 
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might fave his life by ituiiTying htm ; for, 
if (he demanded him for her hulband be- 
fore judgment pafled, he efeaped ptmifli- 
mcnt. • 

But by the Stat ff^eftm. 2. her elddtion 
is taken away. Afterwards the crime of 
Rape was confidered as a great mifdainea- 
nor only, and not as a felony ; but it was 
neverthele(s dreadfully puniflied^ by the 
lofs of eyes and privy members, as we read 
in a law of IVilliam the Normdn^ Si quis aH- 
qumn vi opprejjijjety gcnitdlibus prtvabitur or- 
mis. 

By the Stat, of fFeftm. 5 Edw. I. c. 15. 
it was reduced to a trefpafs, fubjedtlDg the 
ofTeiider to two years imprifonment, and a 
fine at the king*s will ; but the Stat, fyefim. 
2.C. 34. made it felony again ^^ and. by the 
1 8th Elizi. it is excluded from the benefit of 
the clergy. 

Though this offence is of the moft hei- 
nous nature, and, if tolerated, would be 
fubverfive of all order and morality, yet it 
ieems highly impolitici to punifli ic with 

death- 



v 
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dearth. 'Atrocious as it is, yet it has its 
root in a propenfity natural to man ; and 
the irregular and inordinate gratification of 
unruly appetite, to the injury of individuals, 
and the prejudice of fpciety, may be prp^ 
perly puniQied, without dcftroying the of- 
fender. 



• / 



e moft natural punifliment feems to be 
th^ of compelling the criminal to marry 
the injufed party; and this (hould be cx-> 
a£ted in alU forcible violations of female 
charity, and even in all cafes of fedu£tion 
V^ithout force, where the feduper fliall after- 
wards abandon and dofert^the partt^er of his 
guilt. 

But where the injured party fhall refufe 
to marry the offender, in that cafe the cri- 
minal ought to be feverely punifhed by fitie, ' 
^nd confincmerit to real haird kibour. 






Cc4 ". SECT. 
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s E c T. nr. 

Of forcible Marriage^ or Defile- 

ment <f, PFimetL 

3. f\P forcible Marriage, 6fr. it is ob- 
V^ fervablc, that by confining the of- 
fence to women of eflate only, moral ipAot- 
ciples are made to yield to political conii^ 
derations; and the fecurity of property is 
deemed more efTential than the- prefervatioa 
of female chaftity. 

T 
• < ■ 

By the Stat. 3 Hen. VII. c. 2. k is cn«* 
a6ted, that if any perfon (hall take away 
any woman, having lands or goods, or diat 
is heir apparent to heranceftor, by force and 
againft her will, and marry ox defile her, the 
takers, procurers^ abetters, and receivers of 
the woman taken away againft her will, and 
knowing the fame, (hall be deemed princi- 
pal felons; but as to procurers and acceilb. 
ries, they are, before the offence commit- 
ted, to be excluded the benefit of clergy by 
39JE//2;. c.^. , 

' ^ This 



*rhis aft we fiftd makes tte property of 
the woman tht *ti*afure of tfie crime. But 
in reafon aiid nature^ the forcible Marriage 
or D^lem^t df a woman without any ef- 
tate, is, undoubtedly, aa^ criminal as the 
forcible Matmge or Defilenient of a woman 
who is heir apparent to the inheritance of a 
whole county.'' 

It is tn^e, diat the offence is moft likely. 

to be committed to fuch, as their fortunes 

... ..... • . 

alone are fufficient temptations to this vio- 
lence. But if the law bad been made 'gene- 
ral, their fecurity would have been included, 
and the principles of morality would not 
have been violated by ftie'diftioftion. 






, As to thofe who argue, th^t the immora- 
lity of anaA jip Qot io much to ,be cppfider- 
ed as its bad teiijdency, tjheir pbjfdilions have ; 
been already asifweredi. 

It is, however, highly impolitic, and un- 
reafonaby fevere, tp punilh thefe offences 
v/ith death. ^In cafe of Defilement, the 
fame puni(hment might be inflidted as is 
above propofed with refpeft to rape. But 

m 
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in cafe of forcible N&nrmge, if, befides 
dooming the offender to the penalty of the 
fine» and confinement to hard labour, it 
might be provided that the e(tat^ of the won 
man fo forced *ihould be yelled- in. a court of 
equity in. truft for her fqparate ufe, and her 
hufband nevir to intermeddle, theren^ii^; 
fuch a provifion would, probably, in moft 
inftances, prevent this crime, as it would 
take away the temptation which moves the 

cflfendcrs to the ctMnmiffion of it. 

• • « 

' r ... 

• _ ♦ 

S p C T. IV. 

♦ • * ■• 

Of Polygamy, 

4- TTIf ITH refpcdk to Polygamyj it is 
V V ah offence created by the Statute 
of Jams I. aiid is thereby declared felony, 
but not excluded from the^ benefit of .the 
clergy. This, though at firft it appears on- 
ly a political' offence, is, in truth, a, breach 
of religious and moral virtue in the higheft 
degree. , . . 



' ' * 



In 
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In the early times of Greece^ indeed, Po* 
ly^my was tolerated; and Cecrops vhbls ^^ 
firft who made a law$ that no man (hould 
have more than <^ne wife. 

* 

We do not find, however, that this irifti- 
tution was rigidly qbferved throughout 
Greece. Even in Sparta^ where, for fome 
tinie, it prevailed moft ftriftly, we read that 
jiJexandridas had two wives ; and, in many 
.parts of Greece, upon fome emergent occa-: 
fions, as when their men had been deftiioyed 
by war or other calamities. Polygamy was 
tolerated: Of which we have an inftahce at' 
Athens in the time of Euripides, who, it is 
' faid, conceived a mortal hatred againft the 
whole fex, on account of his having been 
haralled by two wives at once. 

Socrates likewifc is.^ faid by fome to have 
teen married to Xa^tippe and Myrto at the. 
feme time : ThQUgh, it muft be confeffed, 
this f^ft is controverted by others; and, in 
the opinion of P/^/^rfi& in particular, thought 
to. :be.falfe. It is likewife reported, thaj: 
Socrates lent his wifa Xantippe to Alcibiades. 



It 
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It ii obfervable, however, thftt one.of «S!9- 
loifs \v9^ feems to. have countenanced Po- 
(ygamy, dr^ more properly, to have infti- 
tutcd a kind of licenled adultery. Fcwr if 
an h^refs could not conceive children by her 
hufband, (he n^ight admit . the embraces of 
her hulband's neareft relatioit 

What the punifhment of Poly^my was 
among the Grecians^ does not appear: It 
was probably arbitrary, as we do not find 
any politive penalty fettled by law. 

AnK>ng the Ramans likewifei we do not 
n^eet with any pofmve law againft Polyga- 
my ; on the contrary, . it is faid to have been * 
a cuftonl among them for. wives to many 
more than one bufband} and eyefy one 
knows the ftory of Cato of Uiica^ who, to 
oUfge his friend Hortert/iusi gave up his wife 
Martia to him ; and not only fuffered him 
to marry her, but actually aflifled at the 
ceremony himfelf, together with Philips 
the father of Marfia: This ftory is, bow- 
ever, by PJutanby confidered as roman- 
tic* 

Among 



7 
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Among the Jtv>i^ Polygamy was tole- 
rated ; and we learn from the facred writ- 
ingSy that Lamecb was the firil: who took two 
wives: 

jBy the law of Scotland^ Polygamy, which 
the Scotch^ *vnx\\ greater propriety, call Bi- 
gamy, is punilhed only with confifcation of 
moveables, and an incapacity of holding any 
office. ' 

Ev'er fince the ihftitution of matrimony 
under the prefent form. Polygamy Qiuib 
have been allowed to be criminal, had no 
ftatute been made to prohiint it: It is true, 
among our anceftors in this kingdom it was 
formerly 00 crime. We read that our 5r/- 
tijb forefathers had fometimes twelve wives 
in common, but the children were reputed 
to belong to him who firft trefpafled on the 
maid*s ^rginity : and we are told that Tbco^ 
mantiusy an antient Briiijb king, being cen- 
fured by parliament for leaving his Scot- 
tijb queen, and mah'ying the daughter of 
Cbudius Cajar^ anfwered. That he did not 
know it was unlawful for him to have more 

wives 
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Wives than one ; to quod leges Sritannorunk 

bucufque id nunquam probibuijfenty for that 

the laws of Britain had not yet forlnddcn 
• - ♦ 

It. 

Marri^e, it muft be allowed, on the 
footing of its prefent ioilitutiony is an en- 
gagement of the moft (blemn nature, and 
the facred pledge of niutual conftancy ^vea 
at the altar, cannot be violated by any who 
hare a due fenfe of religion and morality. 
It iR, therefore, highly juft, that the law 
Ihould puni(h fuch vtolauon ; but it muft be 
confeft, that there is> great difficulty in 
pointing out the moft efTeftual means of 
anfwering the purpofes which the law 
ought to have in contemplation ia this re- 
Ipeft. 

. If the offending party be the hufband, 
aod he has any property to forfeit, does it^ 
not fcem juft and expedient that a great 
part of it ihoul4 be allotted to the ieparate 
life of the innocent wife ; or, in cafe he de- 
rives that property from his marriage, that 
it be refunded to the wife. Agai©; 

If 
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. If the wife be the <^endef i and poflefled 
of property, which the Law vefts in thehuf- 
band, ipight not the guilty wife be puniflied 
with imprifomnent, and a lefs allowance for 
provifion, i^c. than her rank and conditjonr 
intitled her to? And in all cafes where the 
offenders have no property, might they not 
be obliged to labour for the beneBt pf the 
injured parties, as likewife for a fine to die 
Fiflc ? 

SECT. V. 

Of Mayhem. 

5. WJ I T H regard to Mayhem, indeed, 
V V the Law does not appear to be too 
feverc : For in the Statute which makes it 
capital, there is a juft and prudent provifo, 
that there (hall be no corruption of blood, 
lofs of dower, or of lands, goods, or chat* 
tels, of the offender. 

• i 

. The Statute rcfpcfting Mayhem is 5 Hen. 
IV. chap. 5. Before the making of this adt, 

fays 



c 
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Held to be at this day i and in the appcsA 
and mdt£tihent of Mpfifm, it is laid, /ib^ 
hid mdybmavi. Cutfln^ dff eats is no fe- 
lony, as appears by the Statute 37 Hen. VIII. 
vide StauH^. fd. tattki. csp. 27; The of- 
fender (hail have the btoefitof his cleirgy, 
^ Jii/i. ch. 13: 

6 ri A R X 

^/Private Feldnies againfi the 
Goods of the Subje&, 

pRlVATli Fchniei againft the goods ' 

c| the ful^eft may be cofiunitted, by t . 
Simple Larceny. 2. Mxt Ldtcitiy. ^. -ft'^ 
ricyi 



D d S E G t . 






SECT. I. 

Of SiiHfte Lafc^. 

I. QIMPLE Larceny is <!iif two iorts. 
I. Grand Larceny. 2. Tetit Lof' 

1 . ^Grnnd Larceny i& a fdoni^s ^d 
fraudtiletit rtafeijgiifld cJkn^flg/aWiy, ^by 
man or "^vbVildit, die liAxt ^^Tcfnal goods 
of another, above the valud of twdve- 
pence ; xioOft6tii ^eptltftm^ W%tiigik in 
the hciii(e ;6f lhe>(^n«T. ' '^bis <>ffein£e is ca-r 
piul, 

2. Petit Larceny is where the goods 
ftolen do not exceed the value of twelve- 
pence. If one is indidted for itealing of 
goods of thf value of forty fliiliings, and 
the jury find fpecially, as they may, that 
the value is but ten-pence, it is but Petit 
Larceny, punilhable with forfeiture of 
goods and chattels, tranfportation, whip- 



^ 
I 
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^Uvins nm^inis vMculutrij quod /Uftrkrts 
pridem ataies ob gneoiffhM crimna neqiu* 
quam iolkrent levioribus bodie tx diUOis n6n 
perdcretur. 

§r 

Of the different Puniftments offbeft. 

It appears that among many well erdtred 
governmentSy the crime of Theft was not 
capital. Among the Egypiians dwre was 
a remarkable Law, or rather cuftom, wliich 
had the landion of Law, with regard to 
robbers and (harpers. Whoever entered 
himfelf of their gang, gave hiy name to 
the chief, promifing to deliver to him all 
the booty that he (hould from time to time 
purloin . On this account, it was cuftomafy 
for fuch as had any thing ftolen from theci, 
to apply to the chief of the gang, and give 
a more particular account and defcription 
in writing of what they had loft ; as alfo 
of the day, hour, and place, when and 
4vhere they had loft it. This infornfladon 
being given, the ftolen goods were eaiily 
found, and reftored to the right owner, 
.V-^' upon 
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r 

Upon 4iis paying a fourth part of the 
value^ 

m 

The infti tutors of this extraordinary Law, 
probably thought, that fince it was impof- 
fible to prevent thieving entirely, it would 
be more tolerable for the injured party to 
lofe a fourth, by way of redemption, than 
the whole. 

Though Theft however was tolerated 
among them under this form, yet they 
who nefufed, ' or neglected to give in their 
nai^es, were feverely puniflied for any un- 
lawful a£tSi By their Laws, every Egyp^ 
tian was enjoined to give in his name, 
and by what means he gained His liveii-- 
hood, in writing, to the governor or the 
[province where he lived. But if it could 
be proved, that he had given in a wrong 
information, or that he gained his living 
in an unlawful way, he was puniihed with 
death. This Law was made by Amafis'^ 
and, Solon^ who introduced it among the 
AtkanianSy is faid to have borrowed it , from 
die Egyptians. 

Dd3 Of 
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Of the Athenian Laws m theft. 



c « • 



By. tHc Laws of Athtns^ he ixrho was; guii- 
ty of Theft,? was to pay douBle the talpc or 
the thing dolen to tfic owner* and sds niuch 
to the public^ Exchequer. ._ 

If any one ftole any thing by dayi worth 
above fifty drachtrts» the action AvAfuyn 
was- profecuted agaiiBit him bpfoi;e t!(ie o< 
Ef/uiA,. or the eleven ^ but if in- the tfigpti 
any perfon was allowed to kill Him, or, 
upo&^is endeavouring, to efcape, to wound 
him, and to commence a profecution afiainft 
hinn, by which, if he was condemned, he 
was to die without any liberty for furcdcs 
to put in bail jfor thereilitutibn of the ftolen 
goods. 

* * • • r 

To pilfer any thing Of the leaft value out 
of thci puldiq tuples,, w^s death.- Like- 
wife all cutpurfesi bur^ars^ and kidnappers 
were- to fuffer ^th. 

• ^ - 

* He 
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Hq wItp cafl:.«..n«iD.iiitp ptifon fpjr theft, 

^ys 4^, l^W^' of DmQj hpwwefV, which 
ate deferve^ly/ Q^gfff^z^ fpl^ .tl^jr. feve- 
rity. Theft, with other lefler oSences, was 
death. , 

There was a Law likewife of Sol(m% 

vrhich made' if death- to fteaP figs: But as 

the Annotator on Chief Juftice ffah ob^ 

fcTveSf this was a temporary Law, made in 

tfmc o^: dearth, ^hen it was ifepugHt fte- 

cfefl&ry t9 ptpHibif the eicportation of figs. 

However,^ prqf^cutions of offfendens agaittft* 

this Law;^ foon grew odioiis ; and fyotn 

heiJcealh malicious informers were caH^bd'fv- 

cophants. 



I . 



SoloHy however, afterwards changed the 
jhimfltonenrfor Theft to the payment of a 
flh'e. ' •• •' •'• 



I • / •• 



By the Laws of PHato^ in his Reptitilt£^ 
a Thief was to pay'dduble the value of the 
thing ftolen. 

* D d 4 Among 
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Among the Lacedmomans^ hotrcvcT) 
Theft was, in a great m^dire; connived at 
and permitted ; and it was reckoned a per- 
ftdtion to be dextterous in pilfering^ which, 
as they imagined, had a tendency to inftrud 
the youth in the ftratt^ems of war. 

Of ibe Roman Law in Heft. 

By the L(9i JuUf^^ Theft was piuii^ble 
at difcretioQ. 

The Rmmi, as the Annotator on Chief 
Jxjftice Hak pbferyes, were fo fj^r from iih 
flirting capital punifhments for Tl^efts, that, 
on the contrary, it w^ exprefsly forbidden 
by Juftiniafh that any perfon (houjd be put 
To death, or fufFer the lofs of raerqber for 
Theft. 

By the Romnn Law, a fur turn ntas^t^^ 
y^zs punilhed by an atlio in quadruplum \ but 
where it was not manifeftum^ by an a^lio in 

• • • • 

^Jum only. ~; 



By 



t! 



L. 
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By a tnamfeft Theft was meant, not only 
that wherein the Thief was taken in the 
fa£t, but alfo where he was apprehend^ 
with the gdods )2pon him, before they wer^ 
carried to the place where diey were to i^ 
main that night, and anfwers to tl» exprei^ 
fion in our Law, of being taken in the 
mainouvre or tnainpr. ' • 

# * 

' . ' . ' , > 

It appears^ therefore^ that among the /So- 
moftsj the greateft puniffament of Theft, was 
fourfold reftitution. <' ' - • 



qfibe Jtmfh Law in Theft. 

• • .,*.'.' '. . ... » 

Among the y^wj, the dealing of a man 
was the only capital Theft under the Law 
pf.Mo/es^ and whether the ftolen pcrCins 
wef e ifold, of were ftiil in the polfirfHon of the 
Thief, he was to be put to deathf All other 
Theft was punifhed by fourfold reftitution, 
and the addition of a fine, according to the 

nature of the Theft. 

..... 

£ut 
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nig^ to »l)icavgl|t 4slnH«JfVithi|li;wuq!j. 
4aiigb,iwt in tlM/di>ii-tine. 

Iwtfulrfon <M J»ftcil»r,v ijFi li(i., w(» (HP 
I/rxHu, to fell him i bvitjst ({,!)««««, 
profelyte of any kind ; neither could the 

&nmKf<lltlwnnr'>nji^tMvM>:i^'<Kii<e- if 
hm- W- w^ wir^lliWMiIlirSl^ejf li)ie»irt 
might be fold with him, t^^tif^d^i^avvi 
made to the offended. 

0/ll« Urn 0/ China k tbcft. 

a8B»s^te4,r1))i sirf:upiftwv=%:is ",fl\»l*- 
talj; .l)in^the«f5n(lfra miiJetjo,.,th'(;i,,i»4i- 
nadoft:' ,.}-,-: ■ , ,j ,. / .1 

■If !*%^Wt.»o£w»'Wi<w,;s>W«!>t %, 
riminal is condemned to- thf . knwlt. 
^ or wooden ruff, fomething like our 

*y. 
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r.^ 



GftBeJU^'ofScothoA iri^ 9^n 



V 



f* 



Si 



By the Scotch Law, as with us. Theft is 
' in foHi'e (^f^J^tiftitHs^^^drdieatfe' 'iBlir ^y, 
tJie Eaw of Burdinfdcliy tio r»stn.lHklf'ftifffelr 
for takihg (b mucK'ineat as Yit (fall cdfil]|^ od*' 
. Vis ^"cHV'lJufTlieft C9mi»itte<f By i^eiiof 
': landed dfet^ bi^lfi'dife* ni^hf, Ofilteildk^ 
* witfi* violence,; is; ^f thkk Liv*i' ^Unilhed- 
•" v»itinieatK:' '- ■■■■■>■■■- ;. 

it 

TWs diftinftion of the Scotch Law, be- 
^ tvrdfeiiari^dft' tfcnfeiritted' thtott^ jtfe^g 
riefciflitjT, stnrf otte* <Jt«e fifdm fai^jwitf^ or*- 
othet baii pwnciiflej iis fbtrndfed^ • ori; 'gdbtf 
fdftti*, and i^ ^irpttft^' 6f litiiig cbj)r«idi -ftr 
■ it is c«mitfiy jttfi aitd^itic: lib- difBnplffr- 
between^ a^of neceifity,. and,a£ts of injuf^ 



» » . . 1 



Aimting' A^iarftiintr Sfmiardsf ili X^fe lAfift 
it6iii'<:oivari^iftai, a'lHii'ef was nor^eifflt^- 
cd l^ur fef- tire 'f^ohcf Theft., tiit' Spa- 
niards ufed' tb dxi 6?t i\i€ hands afrid e^i^ of 

0/ 
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Of tht OHtifnt Laws of this kit^dm in 

Tbrft. 

Our ancjdlors^' the^ Saxons^ did not at 
firft puniib Theft capitaliy. ^hgt Germans 
howcvtar oi^rcd with rcfpedl to tjic punVth- 
ment q/ thi^ . ofFence. . The Saxons^ at one 
tiimr» punidiec} jt with. deadly h\^\'^i^ Jn- 
g(es wift}. finiq 9n|y. . But King Inamadc it 
capital, and Canutus followed Vu^ ^^?^' 
pie. 



»» ! 



By the Laws, of /iM| a.Thief midit re- 
deem his life* capkis ajimtione^ which was 
liKty (hillings. But if a villaiot who .hd4 
been pffen accufed* was taken in a Theft^ 
he was to have ^ hand or ^ foot cut ofi^. 

By V/jTr^^s Laws, whoever ftole a mare 
with foal, or a cow with calf, was to pay 
fprty (hillings, befides the price^ pf .the 
mpc or cow. Whocvo- ftoje Any thing put 
of a ch^irch, was to pay the vs^|ue,. and 
alfo tQ,h}iYc that hand cut oflf which com- 

initted 



*«■■■ 
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rnitted the '&d. If any perfbn cofnmiteod 
a Theft, die dominico^ or on any other great 
feftival, he was to pay double.. 

» 

By the Lawis of king jtbelfiaHj a Thief 
who wa$r mpwaids of twelve yeaisofage^ 
and Jlole more than the value, of twehe^gce^ 
Was puniflifid with death. By the firft Law 
of dus king, the limited value wasi but 
eighn-pence. But by his Laws enacted af- 
terwards at London^ and thjence called Ju^ 
dicta Civiiatfs Londonue^ no one was to be 
put. to death' for a Theft under twelve** 
pence, bi cafe however that the Thief 
fled, or mode refiflance, then he might be 
put to deadi, though it were under that va- 
lue. . 

According td fome, Edmund his fuccef- 
for, or, as others contend, Aibeljian him- 
fdf, by a fubfequent Law, enlarged the 
age of the delinquent to fifteen years. And 
Edward the Confei&r reftrained the capi* 
tal puni(hments to Thefts of twelve-pence 

value or above ^ which prevails at xhM 

time. 



^, 



bcaneyCwriercOieiliftiiiffiDn c^iSarixKiiarcc. 

fVilliam the fTbrtnan^ however, ordained, 
*thEt so «me '^fliouitl f Jkeliiangtti or ^ to 
lieeHi 4br Aay :^rtfedoe i '4(m (|lmfiafiaders 
tlMPltld ^be « pomAied ^th^ihe^Ids idf ^$as» 
t3iA»Mfl, ' or iuttkig Hfff 4if lands rapr iSart. 
And 'Stceitfragi'lo lfi0?i!tt^ <ef ^Mahu/bueyt 
WenA. niftif iMd tihe (tiuaeiLair;: dQnt ;|^ 
fm^ - w ffi^WPi^ifj <4arid 4iBgerjmf IHnedm^ 
^y, timf Thi^ wa8,^va*^mMiae,jpwiifr. 
ted 'with ^deftth^ ^ by * hinging, 4as inow iJ«i)d 
^hat ^we ^Kad m ^iigkall^X>0ipne^ -yfrn- 
dicales corffims this^ft t^piiiien •; ^(ot^h^ifofs^ 
that 'Bfn. I. in *the year "ii^^^eiilimh 
year of his reign, ordered, that, for Thdft 
^ndlKobbery, oSenders ^fhould be hanged. 
Brompop ^places this inftititdon in the year 

tioiis, in fhpport x>f ^^Maiff^rfs^ofiitMny'^SL 
miracle reported out of '^^^s ^'^cd^tii&til 
Hiftory, of Ijne Edward k&^Kifig'^W^ in 

Bed- 



-it v&rfftcirinig at pcMntf bM^<^9gUiv|s«ild 

I 

his eyes ^nd TgdBMk^dihifdr '4i^^ 
vont prayers, at Thomas Beckefs Ihrine, in 
-Gumaimry^TtiiSt mqQ»itoie»ad4iMAiMi\ihich 
.hss: lUd dbtfn odopH^ed lol^ ireftvrei rto 



4 « » h * < 4 A . 



vras that sitf^lAfiS^&irl >4«f ^fVbi«i*MtJMftN^ 
in the year 1075 (8 fVilliam the Conque- 
~rarc) 

yixammA^ ^i^ i^pfiiats a^r^oto teftlM^e %f 

-:iQaikMmyj : lor ufiimi0nig'?dibittCiut^ 9/[ ; a 
certain water called GeJiUngy -^ti ^^Whith 
felons ought to fufTer Judgment, by being 



^ ' • «. 



ed 
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ed td tbe dnftom cf bdieadu^ thdn ; aM 
die Juftices of the Peace in tha.t county re^ 
tdttd twdve-pdnce Enxh die king for ercry 
<tiie beheaded by dietr oScorsi ' 

*Ehe Gotist accorctiog to fdnu} Were the 
firft who ordered Thieves to be lunged. 
It is to be wiflied* howeyer, dia't) in thefe 
dtys of refinement, fuch &vage and Gothic 
inftitutlon* Were sbt^iHied, and diat we 
copied the more juft and mild Tyftem whitih 
ReafoQ and Religion recommend. 

The Sacred Law makes a dil^n£tiDn in 
the punifluncnt of Theft and Murder. The 
latter was juftly deemed fo cafiital, that the 
avenger cf blood and the Jut^es were cx- 
prefly forlxdden to make any. coniftofition, 
or to accept of any recompcnfe for the crime ; 
. abd the muiddrer was excluded 6:0m all hopet 
ofmcnqr. ■ 

Our Law therefore is iddre mild in cafes 

of Homicide than the Sacred Law, at the 

fame time that it is infinitely more fevete 

nith refped: ^ the lefTef orime of Theft. 

The 
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The latter^ as has been (hewn, Vhis only 
punifhed by reltitution, and the addition of 
^. fine, according to the nature of the of- 
fence. By this means (lich offenders were 
not only obliged to make reftitution, but 
they might aifterwards amend their lives. 

It iipay be objected, howler, that, in 
cafeisof Theft, it is often out of the pow,er 
of criminals to tnakt reftitutton^ and, among 
others, thr Baron Montefquicu has infifted 
on this olyeftion. He gives it as his opi^ 
fiion, that it may be Juit to make Theft ca- 
pital, on account of the inequality of for- 
tunes, which frequently renders delinquents 
unable to make reftitution. 

But whenever this happens to be the cafe, 
may not the offender be confined to hard 
work, till by the profits or his labour he 
has made a recompenfe to the injured 
party? - 

When he has made a reparation to the 
peribn injured, he fhould afterwards be 
obliged to labour for the benefit of the State^ 

fie ' for 
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for a oertaia fixed time, accorcliog to the 
nature and degree of the Theft* 

Such an inlUtution would be a ceal .fecu- 
rity to property ; whereas,, according to our 
prefent fyftem of Laws, the offender lofes 
htB life, and they whom he has injured 
lofe their property; the one is excluded 
from fociety, and the other remains in it 
unrecompenfed for the injury be has fuf- 
tained. 

It is to be imputed to die fevere puniOi- 
ment of Theft, that men of tender feelings 
confcicntioufly *fcruplc to profecute delin- 
quents for inconfiderable Thefts, when tfaey 
know that death is the penalty of convic- 
tion. 

« 

Hence it arifes, that Pilferers too often eP 
cape with impunity, and that property is in- 
fecure. The feverity of the* puniflunent? 
which is intended to leflen, contributes to 
multiply the offaice. 

SECT. 
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S E C t. It. 

^ Of mixed (o^ tmplidated tjarCe^J* 

jLflXED ar xomplicated Larceny has a 
ji ./< #r f^thfer dfegre^ of guilt in it* and is ei^ 
ther'^ Taktrigv r . Frdin the perfon of a map, 
oi: '4. from his Mauft. 

Larceny from the perfoakof two kinds; 
" - of -Which one j*taf the party rdbbed in fear, 
and Ate other docs not ^ 

That Larceny frdm the fwfonr which 

puts him in fettr^ ys Robbery i^'ViYiaQ)x is de-^ 

fined to b^ a felonious, ^nd violent aflault 

np(^the j^ei^n of Mother, takiAg^ from his 

p6rf8nV goods 6i> iTS^ney, to any Value, and 

'^' 'ptftl^g^H/n ih fear i though, in an enlarged 

' fenfe, it fignifiqj toy wrongfiil taking away 

' dfgdodl. Rbbbety As Sc\oay without Cler* 

- gy,- '. • - 

E e a Selden 



i 
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Selden is of opinion, that Robbery and 
Theft were pani(hed by hangihg even in 
PFilliam the Norman's time, as he concludes 
from the following, paflage : ^' Let it be law- 
•* ful for the Abbot of the Church, if he 
^^ comes in the Go^fpeed, to acquit any 
" Highwayman or Thief from the ga/lows.'^ 
Thefe, fays he, are the words of the patent 
with which William^ to expiate the (laugh- 
ter of Harold^ confecrated a Monaftery to 
St. Martin^ near Hq/lings^ on the /ea-coaft 
of Suffex^ and privileged it with choice and 
lingular rights. 

By the Law oi Scotland^ likewife, Rob- 
bery is puniihed with death. 

Larceny &om <he perfon which does not 
put the party robbed vx fear, is either done 
privately without the party's knowledge, 
or openly with his knowledge. Privately, 
and without his knowledge, «is by picking 
the pocket or cutting the purfe, and fleal- 
ing from thence to the value of twelve- 
pence. 

. If 



.\- 
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» 

If this ofTence is kid in the indidment 
purdiant to the 8th of £//z. to be done 
cJam ei/ecretey the offboder is excluded from 
his clergy ; if thofe words are wanting, a 
private Larceny from the perfoa (hall have 
the benefit of clergy, 

» • • • 

The Larceny conimitted openly, and 
with the party's knowledge, in his fight and 
before his face, is, when one takes offan* 
other's hat or Wig, &?r. from his head, and 
runs away with them, without paying for 
them, ^€. In all thofe cafes of open Lar* 
ceny with knowledge, the offenders are by 
the Common Law within the benefit of cler- 
gy. But with refpect to dwelling-houfes, 
iSe. the Common Law has been altered by 
iz Ann. c.*7^ which ordains. That 

** If any perfori (hall deal any^ money, 
goods, 6?r. of the value of forty (hillrngs," 
or more, being in any dwdKng-houfe, or 
outhoufe thereunto be.lbnging^ though fuch 
houfebehot broken by fiich offender, and 
^)?ough any perfon be or be not in fuch * 
houfe, ^r. or if any perfon (h^lla(rift an- 

E e 3" other 



408. CONSIDERATIONS «« 

other to coimnit fiich oScni^f^ he fliall be de? 
barred the benefit of detgy." 

- t * * 

TVs z&i how^ery.doq^.not extepa to 
apprentices under the age.pf fifteetx ye^s, 
who (hall rob thbir mafters. 



-'•) f 



2; Larceny from thtjbpuj4% M a injxod ana 
complicated ftlony^ and deterred .pf clergy^' . 
though it was but ^n){d^ La^c^ny ia^ ,tfae 
Commou Ijaw. . In this offeoc!e> ckr^r '^Si 
tfiken away by feveral ftatutes. 

SE c T. :in. 

6/Tiraiy,' 

t 

J^ I R A C Y H aryfcloi>y ^ajnfl: the ^oods 
; of !thc fubjiea, l?y |i d^^red^tion^ or 
robbing at fea.. This 4s a capital ofFence 
by- the Civil Law j ^^u^ by adt ^of parlia- 
nlent it ia inquired of. beards and determin- 
cd> acpording to . th^ <:oBrfe of the Co'^- 
iHQH Law, as if it had b^en done upon the 
land. 



It 



CRIMINAL LAW. 409 

It ftill, however, remains an offence by 
the Civil Law, and therefore a pardon of all 
felonies doth not difcharge it ; for, as ft is 
a (|^eC:iltl oftenc^^ it ought to be fpectally 
xA&nticbid. The method of trial in this of- 
fciticb is tfeguldWd by the 2*th OkH. VIH. 

G U A R XI. 

Q/* Private Felonies againfi the 

Dwellings &c. 

PRIVATE Felonies, againft the Dwel- 
ling or Habitation of a man, are jof two 
kinds, I. Burglary. 2. Arfon* 



' w^ *• 



S^ C T. I. 

Of Burglary, 






I. Tl URQLAHY.is a felony at Cpmmon 
XJ Law; jand it is defcribed to be, 
where a perfon,bQr night, breaketh and en- 
tereth into the nianfio^ of another, to the 
^ntcnt to comn:iit feme felony there, whether 
t^e j^k)nious intent be executed or not. 

E e4 By 
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By the 1 8th £/rz. this oScdgc is excluded 
clergy.. 

By the 5th «nd 6th Um. VI. ^' to rob 
any body in a booth or tent, in a fiur or 
market, die owner being within the fame, 
is to be puniftled in like manner as Bur- 
glary, and without benefit of clergy, though 
without his, his children, or his fetvants no-^ 
tice or bearing. . ^ - .^ 



By % and 4^. and ilC he that (haU coim- 
fel, hire, or command any perfon to com- 
mit any Bui^lary, (hall not have the beq^ 
fitofclcigy. ^. J. 

By the izth Ann. ^ if any peribn (ball 
enter the man(ion-hou(e, or dwelling-houfe, 
of another by day or night, without break* 
ing the fame, /wi^ ^.intent to commit 
felony ; or being in fuch houfe, (hall com- 
mit any felony, and (hall m the nigh&>t^e 
break the (aid hou(e to get out of the fame, 
luch perfon fliall be taken to be guilty of 
Burgldry, and (hall Act have the benefit of 
clergy. 

Atna9 
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A man may la);ir6jiUjr kill a ]5u^glar. 
Braeiou faith. Si quis fiirem noaurmm occi-' 
derit^ ita demutn impunc foret^ Ji par cert tijm^ 
pericuh non potuit^Ji autem potuit^ aJiier erity 
in manibus enim regis funt viia et Mrs btminumy 
JufU coram rege apud fFindfore de quodam bo-, 
mine de cocbam^ coram. GuJieImo.de Rawleigb 
tunc jufiiciario^ cut dominus rex in tcdi cafuparr 
^ donauit mortem. , 

Agreeable hereto : was the law of the 
Twelve Tables, Si naSlu* furtum fuQumfit^ 
jure ceefus eft. 

' '. ' ' ' 

Likewife, as we havid feen above, the 
AtbenioM' and Jewijb: laws albwed of the 
killiiikg a Burglar. 

By a law of king iFt^, Burglary was de* 
clared febny» . inldng Edmunds time, in- 
deed the .D^n^j made it fineable only ; pof- 
fibly ^frdm a cor^^oufnefs of their own prio«« 
poifityiito mpine a^iid plundering. This prl«* 



;c of the dwfeUing-houfe was antiently 
called Ham/^ka, or Hatn/okne. 



It 
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By 22 and 23 Cir. II. it is felo/jy to 
bum any rick or ftack of com, Fiay or 
gniin^ barns, or otfier houfes orbuiidyigs, or 
kilnsy malicioufly in the night-time ; but the 
oflfender may*'4riMdce kfed^M to be tran- 
fported for fevcn years : fo that xv>w it is 
fekmy to Ifurn aof emptybaqi^iA xhe,n^ht- 
ffUie* «... w / > 



•I 



t *^y 



-By the "ill Goo. L if any. 'perioa ihall 
nafidoufly fet on fxreaiiy woocU iinder\roo^ 
orcopfnce, berfliallfiifierasafeloD, ^ 

By^ the ^Boman law^ they 1 vfao were guilty 
of this crime, were burnt, tp de^th^t^ing 
wrapp^ up iQ a cloke, dawbed over with 
pitch, which was fet on fire. Thus, -when 
Neroy oiit oF brdtal iiiriofity, ' (fet fire to 
Rame^ he contrived to lay the ociitifn oq the 
Chriftians, who were at that time generally 
diflikfed; afic),' ieizin^on all he obuld' dH*-* 
cover, he ordered tnem to be ligllted up in 
this manner, to ferve as ^pei^s in the d^rk* 
To this cuftonf!^ Juidtuil aHudes ift the Jbl- 

iowing vciffe, '" » 

* 

Aufi juo4 liceat tunifapunire molejia, 

. Martid 
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jMariiaLMktvfik has au allufiOa to the fiune 
cuftom^ 

Nam cum dicatur tunica prof ente m^Ufta. 

This puniihmenty however,, though chiefr*. 
ly appropriated to this crime,, was iafli£ted 
on other very heinous ofiences. 

By tht Scoicb law, Arjonrjy or, as they 
call it, Fire-raifingy is declar^ treafon by 
Stat. James V. pari. 3. c. 8. 

By a law of kiiig Ina^ burning of woods 
was fineable ; and we team' from ancient 
authorities, that in this kingdom one article 
of the Hytt v/2iSy, de incendiariis milurnis vel 
diurnis et combujiionibus tempore facts nequiter 
perpetratis. ' * ' 



, » 



Brailon faith. Si quis turbata feditione^ in- 
cendium fecerit nequiter^ et in fehnia^ vel ob 
inimicitiam^ vet alia de caufa^ capitali Jenttntin 
punietur. Nequiter dicoj quia incendiafbrtuita 
vel per negligentiamfafla^ ft hon mala cofi- 
fcientia^ nonfic puniuntur^ quiit civiliter agitur 
cwtra tales. 
: - Br it ton 
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Britim faith, Soi$ mfutfe de ceux qui 
feloniotifmeni en terns de pace aietit mitres 
bkeSf au out res meafon arfesy et ceux que fur 
de ceo attaint^ foieut ar/esy iffent que Us foi^ 
ent punis per mime le chofe dont Us pacberent. 
It appears from this ^flige in BrittoUj that 
he who felonioufly fet fire to another's com 
or houfe was to be burnt, to the intent that 
he might fufTer in the fame manner he of- 
fended. 

Fletd fitith. Si quis ades alienas nequiter ^ 
ob inimicitiamy vel preda caufa^ tempore pacts 
comhifferity et inde conviSlfis fuerit per apeU 
iumy veljine^ capitali debet fententia puniru 

According to the Mirrdur, Ardours font 
que ardent citie^ ville^ maifonj bommcy bete^ 
ou autres cateux^ de leur felonie^ en temps de 
paccy pourfanie au vengeance i and the Mir- 
rqur fui;tKer fays, that if a m^n is put into 
the fitAi whereby he is burnt or hurt, it is a 
Capital Crime ; but it is a fufficient pka that 
die rpifghief caine by: inifchance, and. was 

9oti»remeditgt(^. 



So 



mtntfmftK tiiJmf ^ m^fm matme ti^infyr 

pr^tcqgitata conMfferunt iH^mm fortm. ^ 
Lynne in Cm. Naff. 

"X^^ ^fpc^vig of bfjy^ tl!ur«9<i;^iui^to burn: 

bg& Hjtn- VI. but idm l4t is ffpe»ledi by i. 

whero deiBh oijfuw ia con.^ii^iip% of itg^ 
tha pHdailfament ou^s ip, 1^ capital^ Bac 
where no death enfuesy and. wherever bgf; 
fparing the life of the delinquent reparatioqe 
can be made, however llowly and impcr- 
feAly, it i^ms bad policy to execute 4:he 
offender. 



There 
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There are other private felonies imine- 
diately hurtful to the fubjedt, which are 
made capital by the Statute Law, and 
which are not properly reducible under the 
heads of felonies againft the life, body, 
goods, or habitation. 

Thefe chiefly relate to Records, Cattle, 
Siips^ Bankrupts, and Forgery. Stealing 
)pd defacing of Records is felony. Killing, 
&r. of Cattle is death; DdS:roying of 
Ships is capiul. Bankrupts not furtw- 
dering themfelves, or concealing their 
effedts, are felons, without benefit of Cler- 
gy. Forgery, of which there are various 
kinds, is capital By the Law of Egpf^ 
Forgery of all fbds was puniflied by cutting 
off the offending parts; that is, both the 
hands. 



C HAP. 
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ReJleBlonji on the foregoing HeadL 

/ 

FROM the above brief enumeration of 
Capital Qffenc€is, wc ttay fee in what 
ft t^ft variety of Wftanteg CrimiHals may 
forfeit thck lives. They zit ind^d tb nu* 
fneroiiB^ thic the infrd^uehcy of executions 
is rather matter of f urj*rke : but the ne*- 
ceffity, if any there is, of putting offenders 
to death in fuch a number of eafes, rather 
antes from an original defedl in our Criminal 
Laws^ than from the nature of -the crimes 
themfdves. 

It does not appear that any of thefe 
Capital Offences, except fome {pedes of 
Tfeafon, and alfo Murder and Mayhem* 
and, in fome cafes, Arfdnry, ought to bs 
pui^ed with'fach indifcriminate rigo0r« 

^ Ff By 



420 CONSIDERATIONS on 

By punifhing a petty Theft, above the va- 
lue of twelve-pence, with the feme fcvcrity 
as Murder, and other atrocious Crimes, the 
Laws do, in £a£fc, break through the bouii-^ 
daries of Morality, and take away thofe 
diftindkions which Reafon and Mature fug- 
ged to every intelligent mind. 

Cruelty in Punifhment often renders of- 
fenders defperate, and makes them inhu- 
man where they would otherwife be odIj/t 
unjuft. Thus die Laws, which ought to 
foften the ferocity of obdurate mkids, tend 
to corrupt and harden them. 

It is univer&Uy allowed, that men's diP 
pofltions are, in a great meafure, formed by 
education \ and what education is* to every 
individual, the Laws are to fociety* 

Where the Laws are (anguinary, delin^ 
quents will be hard-hearted and barba*- 
rous. As the right qf Funifhment is now 
taken from private hands, and veiled in the 
puUic Magiftrate, why ihould the rigour 

of 
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of Punifliments be increafed? Though 
Crimes againft the peace and fafety of fo- 
ciety Ihould be exemplarily punilhed, yet 
the order and fecurity of fociety does not ^ 
require that the Laws (hoiild be fanguw 
nary, 

When the right of private revenge was 
firft wrefted from individuals, there was 
certainly more Teafon for the feverity of Pu- 
niihrnents, than now that mankind are grown 
^ore civilized. 

When men had but newly refigned the 
privilege of revenging their own wrongs, it 
behoved the Magiftratcs to make Puniih- 
ynents very exemplary and feveYe; or, the 
offended party, in thofe days when revenge 
had its full feppe, would have deemed them 
inadequate reparations of his wrongs. 

Y?t, in faft, th^y were then much milder 
tlian in thefe days of refinement. The 
reatbn of their lenity is very acutely traced 
by a very ingenious writer, already quoted. 
To induce individuals to part with their 

F f 2 right 
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right of private revenge, the Magiftrate 
wifely pradlifed on their paflions, ,andf 
fubducd the lefler, by gratifying the ' 
greater. 

* 
Avarice has at all times been the pafSon 

mod univerfally prevalent, as it is indeed 

the meanrf pf indulging the reft, the 

Magiftrate therefore infiidted large fines^ 

which were paid by the delinquent to the 

injured party or his relations, by way of 

compofition for the crime. Even murdery 

as has been (hewn, was expiated by com-- 

pofition. 

In procefs of time, however, as thie idea 
of fociety began to ripen, thefe compofitions 
^ere not paid wholly to the party injured^ 
but part was applied to the Fi(k, or Trea- 
fury, as an atonement for the offence com*- 
mitted againft the public. 

At length the idea of fociety grew ftrong, 
and the power of the Magiftrate was (o 
confirmed, that Crimes were piinifhcd as if 
they affefted the community alone, and tSb 

repa- 



\ 
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reparation ^as provided for the injured. The 
order of government, or, to fpeak more 
freely, the intereft of the goveraors, came ' 
to be the foie confideration. 



principle operates to this day, in 
Capital, and many other Ofience$. Crtmir 
nals are^eiecuted, their lands arid goods arc 
forfeited, and the i 'jured party is left wich« 
put any other reparation than the blood, ba« 
nifhment, or imprifonment of the offender. 
Nay^ more, the injury is aggravated by the 
expepce of a profeeution* 

The very form of our indiftments feems, 

at firft fight, to point out, that the offence 

againft the State is the fole confideration in 

Law^ fince they conclude with alledging 

the Crime to bej " contrary to the peace 

** of our Sovereign Lord the King, his 

♦* crown and dignity, 6?r." but in truth 

the detriment done to the injured party, k 

the-primary wrong : And the offence is faid 

to be againft the king's crown and dignir 

ty, becaufe it is a dilhonour to the king's 

government, that his fub^ds (hould n()t^ 

Ir F f 3 while 
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while they live within the Law, enjoy peace 
and fecurity: And Pjrely it is no Icfe diA 
honour to government, that the fubjcfts 
when injured ftiould remain without rq)a- 
ration. 

Right Realbn, in this, and in all other 
cafes, avoids exU'emes, and delights in a 
medium ; (he diredls us to fleer between the 
fimplicity of rude regulations, and the re- 
finemcnt of modem inftitutions. 

Much, no doubt,, is due to fociety; but 
the good of fociety is beft promoted by a re- 
gard for individuals. Human wifdom muft 
rife from individuals to the whole; where- 
as modern policy takes a contrary direc- 
tion, and aggravates the wrong done ta 
inJividualsi under pretence of aven^ngthe 
public. 

It may, indeed, in civil concerns, be ne- 
ceflary to reftrain individuals from purfuit^ 
of private intereft, which may be of detrf- 
ment to the general welfare ; but in criminal 
cafes tt can never be requifite, on the prin* 

ciples 
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c\p\e9 of jiift policy, that an injured indivi- 
dual fliali be ftill farther a^rieved, to ag« 
grandfze and enrich the State* 

In civil concerns, the advantage of an in-* 
dividual may be oppofite to the good of the 
whole ; but in criminal matters, the benefit 
of the whole can only l>e'promoted by an 
attentioa to the fafety and profperity of in- 
dividuals. 

By making the State the fole obje(£l of at- 
tention in the Funiihment of Crimes and the 
forfeiture of property, in cpnfequence of 
conviction, fociety adtually fufjfers. In (hort, 
in modern policy the State and fociety are 
two diilindk obje£ts; and the latter is preju* 
diced to enrich the former* 

Few people have fuch enlarged notions 
of public good, as to prejudice themfelves 
for the fake of fociety, much lefs for the 
fake of the public Treafury, which is called 
the State. 

F f 4 J Severe 
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To counterbalance thete puntfhments^ 
many excellent rewards were inftituted to 
encourage foldiers and iailors to behave gal- 
lantly. 

All difabkd an^d wounded foldiers were 

maintained by the public; the piarents 

and childfep of ;hoib ssho fell ii> lifittle^ . 
were t»kca care pf. If parcpts were killed^ 
their (;hildren vere put to fchool at t^e 
publie charge ; and when qomt to noaturity 
of agCt were prefented with a fuit of ar- 
mour, Evef y ope was fettled in his refpcc^ 
tive calling, and honouroi witlji the firft 
feat? in ^11 ppblic pla9es« 

By t^q Rpnan Law, indeed, the punidtr 
meqt in thefe cafes was (bmewhat more 
fevere. They who abandoned theif poft ti^ 
battle, whp dole any thing out of the camp 
who ^ve falfe evidenc^^ who falfc|y pre- 
^eA^cd to have ^onc fome great exploit out 
pf hopes of a reward, or wbp fpi^gbt v^ith^ 
out the general's ordeks, wl>Q loft their wear 
pons, 6fr. were baftinadocd with the Fufies^ 
in the following manner : 

The 
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^XTiU meaia general labour fpr the Stat% 
iHtthout iame view (o private emql^men^^ 
\Srhy then (houid we expe6t them to profer 
cute their injuries for the benefit of the 
Stztm^ while their private wroags reoaain 
liinredreCcd ? 

In Qmtf a$ due State^ in cafes of felony^ 
eaa only be &id to be mrejudice^ in conf^- 
quence of the injury done to the profecutoi^ 
it feems reafonable that the forfeiture (hould^ 
in the firft place, be applied to make him 
fatisfadion ; and that an overplus, accord- 
ing tp the heinoufnefs of the Criipe, be ap. 
propriated to the Fi(k, as an atonement to 
the State, for t;he bad exan^ple fliewn to 
fociety. . 

i 

This provifion w6u^d, in truth, be 
agreeable to the old rule we read of in the 
Laws of King Ina^ Pars mul£he regi vet 
civitatiy pars vpfi qui vindicatur^ vel pro-- 

pnquis/ufs. 

■> 

t The 'adage, that " Honefty is the belt 
^^ Policy," as it .is afliiredly the beft direc^ 

tioir 
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Am in private life, fo it is likewifc mod: 
certainly the fureft guide in public adminiP 
tratioi]. 

By attempting, in fuch inftances, to make 
file right of the State independent of, and 
priortOy the claim of an injured indiVidiiaJ, 
«Fe in h&, teach individuals to prefb their 
own private and diftin^ interefts to that of 
the community. 

C^ Otfital Of ences fy the Military Law. 

I 

After the foregoing refleftions, it may 
not be imprpper to. take notice of thofe par- 
ticular fpecies of Capital Oflenpes created 
by the Military Law; which are Mutiny 
and Defertion, (^c. The punishment of 
death for thefe Crimes^ is a feverity which 
exceeds that of moft antient Nfilitary na-r 
tions/ 

Ahiong the Egyptians^ Mutiny and 
Defertipn were puniihed only by degra-^ 
dation an4 difcharge; ihp difgrace of 

which 
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wbicli could never be wiped off but by Come 
brave a.£tion. 

By the Laws of Atbens^ they who mam* 
taineci their poft with courage were ad^ 
^anced^ and others were degraded* 

All who refufed to go into the army^ 
cc^s^ards, and runaways^ were expelled the 
Foram, were not crowned, and could not 
g;o to the public temples. He who offended 
againft this public Law, was put into 
bonds by the ^vi'tnA (or Eleven) and car- 
tied before the Heliafts, who pronounced 
fentence againft him^ and infliAed a mulift^ 
or corporal punifliment upon him, as the 
nature of the Crime required ; if he wa$ 
fined, he was to be imprifoned till he paid 
the mulft or fine. 

He who caft away his arms was declared 
Arifiof, or infamous, as Was any perfon 
quitting his (hip during a war by fea, or 
refufmg to go to the war when preft. 

To 
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ftj^prchenfions. Cowards will sdways ft^ 
Ihe fyrefimt danger, as it were by inflindy 
abd will hope eidmr tocooceal their cow- 
tnlice^ 0r to elude the paaiftmciit doe ts 

As to military rewards, we have wwe^ 
properly (b called, efpecially for the encou- 
lageiiMit of the coftutioii men*' 
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